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FOREWORD 



On June 23, 1983, the United States Supreme Court held, in Immigration and 
Naturalization Service v. Chadha, 103 S. Ct. 2764, that a section of the Immigration and 
Nationality Act authorizing one house of Congress, by resolution, to invalidate a decision 
of the Attorney General to suspend the deportation of an alien was unconstitutional. The 
Court held that the action by the one house of Congress was essentially legislative and, 
thus, subject to the constitutional requirements of passage by a majority of both houses 
of Coi^ress and presentation to the President. The Court's memorandum decisions two 
weeks later in Process Gas Consumers Group v. Consumers Energy Council of America 
and United States Senate v. Federal Trade Commission, 103 S. Ct. 3556, confirmed that 
virtually all existing legislative veto provisions were invalid. 

The Supreme Court's legislative veto decisions stimulated a general debate on the 
function that had been fulfilled by the legislative veto and the need for finding 
constitutional substitutes for the veto. At its 27th Plenary Session on December 15, 
1983, the Assembly of the Administrative Conference of the United States took up this 
issue. This volume includes the transcript of the Conference's debate, as well as a report 
prepared by the Conference's consultant on this subject. Professor L. Harold Levinson, 
Vanderbilt University School of Law. 

The debate over the legislative veto is a debate of deep political significance. It 
raises constitutional questions and functional concerns going to the very heart of the 
administrative process. However, there is an even more fundamental level of concern to 
the body politic. I am referring to the issues of freedom, justice and order. The 
administrative state has, over the last fifty years, reached an enormous size. "Riis has 
raised serious dilemmas concerning the liberty of the citizen, whether individual or 
business, against the power of government. It has brought into serious question the 
ability of government to dispense justice at a reasonable cost within an acceptable time, 
and in a way that avoids the complete balkanization of the law. Finally, this vast 
growth, in both size and complexity, has exposed deeply rooted controversies about 
whether or not the very structure of our government needs drastic reform in order to 
make it manageable and subject to the policies set by the majority. It has challenged us 
to examine whether our government's current form conforms to the brilliant archetype 



established by the Constitution's Framers. This work is, I believe, a useful contribution 
to the immediate concerns over the Supreme Court's decision in Chadha. It will also, I 
hope, contribute to a deeper find more searching reform of the administrative state. This 
reform must be undertaken in the coming decade if a free and just American political 
system is to survive the Twentieth Century. 



Loren A. Smith 
Chairman 
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CHAIRMAN SMITH: We begin this afternoon's session with Agenda Item A, which 
is a debate on the impact of the United States Supreme Court's INS v. Chadha decision on 
legislative review of administrative agency rulemaking. 

I think it behooves us, as the voice of the executive branch, including the 
independent agencies, on questions of procedure, to make some statement on the problem 
that the legislative veto was respsonsive to and the legal situation that exists after 
Chadha. 

It seems to me that the legislative veto was a symptom of a larger concern about 
the way in which government functions. The relationship between the legislative and 
executive branches; the responsiveness of the administrative ^encies to popular policy 
view^ the rigidity of the system; the concern for abuse of power. These are all 
important, underlying issues that remain after the decision in Chadha , and I hope today's 
discussion focuses on these issues. 

Normally our agenda items are action items. They end up in a recommendation, 
which then becomes part of the Code of Federal Regulations. This discussion is not 
structured in that way. There is no recommendation that is pending. 

Rather, today's discussion is intended to accomplish two purposes. The first is to 
give general advice to the Committee on Rulemaking on how to consider the issue of 
legislative veto. The Committee on Rulemaking, with Calvin Collier as its chairman and 
Professor Harold Levinson as its consultant, is considering this matter. Cal Collia* is 
sitting in the audiencq he will listen and participate in the debate. Then, he and Harold 
will work with the committee to develop a Confo'enee position that is responsive to the 
views expressed by the members of the Conference today. 

I think this approach will be useful on this particular issue, and it may be a good 
approach to use in other areas where the Conference as a whole has some input, in the 
nature of general principle, before a matter goes to the committee. 

The second thing I hope will come out of this debate will be a document that 
ncludes the transcript of the Administrative Conference's discussion on this particular 
ssue, which we can then distribute on Capitol Hil and to those people who are interested 
n this issue. 1 know that there have been many panel discussions and op ed pieces 

written on this issue. But it seems to me we have an institutional obligation to 

contribute our wisdom to this particular question. 



We have three distinguished members on our panel which is going to lead off this 
debate. 

The first speaker is Professor L. Harold Levinson of Vanderbilt Law SchooL I 
think he is well-known to most of you; he has been the reporter on state administrative 
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law fca* the Administrative Law Section of the American Bar Association and is now a 
member of the council of that body. He also has been a consultant for the 
Administrative ConfQ*ence on a number of other matters. 

Professor Levinson wiU begin the discussion by summarizing the main points in the 
paper that he submitted to the Conf o-ence, and which you all have copies of. 

The second speaker will be Michael Davidson, who is Counsel to the United States 
Senate. Mike will discuss the issue from the perspective of the legislative branch. 

Our last speaker is Theodore B. Olson, the Assistant Attorney General for the 
Justice Department's Office of Legal Counsel. Ted's position, as near as I can figure, is 
the equivalent of that of counsel to the legislative branch. He is the Attorney General's 
counsel and will discuss the Chadha decision from an executive taranch perspective. 

After we hear from the speakers, 1 wiU open up the debate and invite further 
discussion by the members of the Confo-ence. Let me add that I will give the 
participants in the debate a chance to edit their remarks later, and I wiH give every 
member of the Confo-ence an opportunity to submit additional statements, limited to 
one or two pages. 

With that, I look forward to havng a vigorous debate. Harold, let me turn the 
podium over to you. 

MR. LEVINSON: Thank you very much, Mr. Chairman. 

Ladies and gentlemen, Fm sure there is no need to remind this group about the 
content of the Supreme Court decision in INS v. Chadha which was decided a few months 
ago, nor of the two companion cases which the Supreme Court decided without opinion a 
couple of weeks after Chadha. These cases, I am sure, are well-known to this group— 
and, indeed, to the nation in general. 

I propose to focus on a few different model types of response which Congress 
could feasibly take following the Chadha decision. I have arranged the various pending 
congressional proposals under a few analytical headings to try to have a manageable body 
of material to discuss. 

At the same time, I have organized the major experience in the states under the 
same headings— because, indeed, the states have had very intensive experience in this 
area, especially in the 1970s and early 1980s. 

The state experience has been not only legislative, but also judicial. Although the 
UJS. Supreme Court did not mention the fact in Chadha, indeed that court was the fifth 
court in the United States to hold a legislative veto system unconstituional. Four states 
had reached similar conclusions before the UJS. Supreme Court reached its decision. And 
the message from those four states is "there is life after the legislative veto." Those 
states have found other mechanisms since their respective state courts overturned the 
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legislative veto— without government either grinding to a halt or being noticeably 
different as far as the average citizen is concerned. 

The breadth of different models existing in the states both before and after the 
respective state court decisions tends to the conclusion that there is no one right way to 
handle legislative oversi^t of rulemaking. Various states handle it in various ways. 

I do not know of any state where the administrative agencies have gotten 
completely out of hand. Somehow they are controlled, whether the states have a 
legislative veto system of the type that was invalidated in Chadha or whether they have 
an advisory committee or whether they have no formal system at all and rely simply upon 
the common law and traditional powers of the legislature— exercising the power of the 
purse, the power to investigate, the power to follow up on constituent casework and the 
like. 

And so I suppose my major message is to be wary of anybody who says "I have the 
answer to Chadha" . The experience of the states indicates that maybe the answer would 
be, indeed, an illusive and deceptive thing. 

Of course one question is how seriously Congress will take the Chadha decision. 
One approach is to do nothing— or as little as possible— and somehow hope that the 
Supreme Court decision will gradually fade away as, for example, the 1935 Supreme 
Court decisions on delegation, Panama Refining and Schechter Poultry, tended to fade 
away, although they caused some consternation at the time they were handed down ty 
the Suprem e Court. 

At the other end of the spectrum one could view the Chadha decision as an 
invitation to rethink the entire workings of the federal government, and to accept the 
ease as a challenge to follow not only the expressed but the implied message of the 
Supreme Court— nam el y, that perhaps some larger view needs to be taken of the system. 

In the area of types of response, one could respond either specifically or 
genericaHy, to borrow the language of some of the congressmen. A specific response 
would be directed to one agency or one program of an agency. In fact, the statute which 
was at issue in Chadha was a specific statute— not across-the-board, but just dealing with 
one type of agency function. 

Another approach is to go generic — to consider systems across-the-board, as a 
number of states have done, and as the federal government has not yet done— establishing 
system-wide, government- wide mechanisms for congressional oversight of one sort or 
another. 

After these p-eliminaries, let me quickly focus on a few of the major models 
which I have discovered in my analysis of the pending federal proposals and of the 
existing state mechanisms, plus a couple of others that I dreamed up on my own. 

One group of possibilities deals with the kind of control that Congress itself wiU 
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exercise in the future over agency rulemaking. I will briefly mention a few of the less 
elaborate ones, and then slow down when I get to something which requires more 
discussion. 

One possibility is for Congress to write tighter enabling statutes, putting more 
detail in the statute so as to leave the agency with less discretion— and therefore less 
reason for Congress to exercise oversigjit, leaving the courts to assume their traditional 
responsibility, in litigation, of striking down agency action which goes beyond the 
enabling statute. 

A massive variation of this, as was mentioned by one of my distinguished 
colleagues this afternoon before the meeting, is to take rulemaking power away from the 
agencies completely. Let the agencies serve basically as staff to Congress. Let the 
agencies draft proposed statutes rather than rules. And let Congress, if it likes them, 
adopt those proposals as statutes— thereby doing away with agency rulemaking 
completely and having instead a network of highly detailed statutes. Whether Congress 
would bog down in the effort is somethir^ on which we can all speculate. 

Related to that is the possiblity that Congress would insert restrictions on the use 
of funds by placir^ riders on appropriation acts. The functional effect will be the same 
as if a tightly drawn enabling act were written. 

Other possibilities are to provide sunset, whereby the life span of an agency rule is 
limited— so the agency has to keep coming back to Congress for reauthorization or for 
extension of its rule; or for the creation of a congressional calendar to establish em 
agenda for major agency rulemaking or to impose more rigorous procedures on the 
agencies in the promulgation of their rules, such as requiring that the agency head must 
personally approve all rules, or that an independent administrative law judge should 
preside and make a record of rulemaking proceedings. 

Still another possibility is to establish some informal system of consultation and 
notification. Under this system, for example, it could be either required or informally 
understood that the agency would touch bases with appropriate congressional people 
before the agency completed its rulemaking process. They would touch bases in an 
informal, non-binding fashion, but with the understanding that if the agency declined to 
accept the non-binding recommendation of the congressional committee, the agency 
would be acting at its peril— which might materialize the next time an appropriations or 
authorizing act regardir^ that agency came up for discussion. 

Indeed, it appears that a great deal of informal consultation takes place at the 
present time—and it's certainly no violation of the Chadha decision to have informal 
consultation. The main problem is that it's not clearly visible and it tends to be 
inconsistent. There may be friction between various congressional committees. There 
may be a certain amount of sloppiness if Congress is pressed by other matters at the very 
time the rule happens to come up, and so on. 
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A variance of the informal notification and consultation model is to create a 
centralized congressional committee which would have advisory powers and through 
which all agency rules would be screened. When I say "advisory committee", I mean at 
this particular stage of the discussion that this congressional committee would have no 
formal power except to examine the rules and make recommendations for legislation if 
the committee felt that was desirable. The committee or its staff could also consult 
informally with the agency head or the agency staff. 

The advisory committee system exists In a number of states, and the reactions by 
state le^slators and officials are, as one mi^t expect, mixed. The people I have spoken 
with in some states" are vecy happy* with their advisory system. They think it provides all 
the oversight they need. The people I have spoken to in other states express frustration, 
because they feel they have only a paper tiger at their disposal. 

So much seems to depend upon the professional staff of the advisory committee. 
If the professional staff is able to do its job in a credible, professional and helpful 
manner—many times 1^ cooperation between the professional staff of the committee and 
the professional staff of the agency— problems can be averted before they even come to 
the attention of the legislators themselves. If that does not work, maybe one legislator 
from the committee can meet informally with one member of the agency or a senior 
member of the agency staff and try to resolve it. And if that doesn't work, almost as an 
appellate mechanism, the problem will finally get to the legislative advisory committee 
f aee-to-face with the agency itself. If it's not resolved amicably at that level, then, and 
only then, an advisory committee might recommend legislative action in the form of a 
statute. 

There is a slight flavor of that sprinlded into H.R. 3939 that Congressman Lott 
introduced into Congress, insofar as he recommends, among other things, that the 
Comptroller General of the United States would have certain responsibilities for 
reviewing agencies rules. Congressman Lottfs biU has other provisions which follow 
diffffent models. But that one aspect of his bill si^gests that the Comptroller General's 
Office, the GAO, could feasibly sorve the staff function which is served in many states 
by the staff of the advisory committee. 

Another major category is the so-called report- and- wait category, in which 
agencies would deposit the rules in Congress and there would be a waiting period before 
the rules become effective. There are two variations of the report- and- wait category. 
One variation is that the rule nevo* becomes effective until Congress takes some action 
to make it effective. TU call that report-and-wait without automatic effectiveness. The 
other variety of report-and-wait is where the rule does become effective after a 
specified delay period unless Congress takes negative action to prevent it from becomir^ 
effective. 

As it happens, H.R. 3939 provides for each type of process— without automatic 
effectiveness in the case of major rules, and with automatic effectiveness after a 
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waiting period in the case of other than major rules. Since I was warned to limit my 
remarks to a specified number of minutes— more than half of which have elapsed— I will 
reserve my extended comments on the report-and-wait systems until the discussion 
period comes later on. 

Just, in brief, I think the report-and-wait system without automatic effectiven^s 
places a tremendous burden on Congress. The system as proposed by H.R. 3939 would 
cause a joint resolution to be introduced in Congress at the same time that the proposed 
major rule is submitted to Congress. This joint resolution would provide for validation or 
confirmation of the agency's rule^ unless something happened in Congress during a 
specified waiting period to negate the adoption of this confirmatory law. 

I see great dangers of Congress bogging down if it has to adopt a joint resolution 
evQ-y time an agency wants to promulgate a major rule— either bogging down or being 
. relatively sloppy about the [X'ocess which would permit this fast-track validation and 
ratification of agency rides. 

The report-anct-wait without automatic effectiveness has not been favored in the 
states. I do not know of a single state which has adopted that as a generic system. On 
the other hand, the report-and-wait with automatic effectivenessf— that is, where the rule 
becomes effective unless Congress actively prevents it— is typical of experience in a 
number of states, in which it has worked with reasonable success. 

One has to make some provision, of course, for emergency rules in the model 
where rules generally do not become automatically effective, and for emergency 
suspension of rules in the model where rules generally do become automatically 
effective. 

So much, in brief, for the models of congressioneil control. Next we come to some 
models of executive control in which I have taken the liberty of coining the term 
"superagency" to describe an entity in the executive branch of government which could 
serve as a clearinghouse for all agency rules. 

This is based on the California system, in which the Office of Administrative Law 
reviews the proposed rules of all agencies. And without the approval of the Office of 
Administrative Law, no agency rule can become effective unless the agency can persuade 
the governor to override the Office of Administrative Law. In addition, that office has 
power to look at existir^ rules and, if it so chooses, nullify them—again, unless the 
governor overrides it. 

We have, of course, in the federal government an entity which already performs 
substantial rifle review functions with regard to executive departments— namely, the 
Office of Management and Budget. Under the Executive Order 12291, OMB, to some 
extent, performs a superagency function for the benefit of the executive branch of 
government. 



One approach would be for Congress to vest 0MB with superagency power to be 
exe-cised on behalf of Congress— not only with regard to the executive departments, but 
also with regard to the independent commissions. However, because of OMB's track 
record, and its obvious connection with the White House, an alternative approach would 
be to create a brand new superagency in the executive branch. 

A newly created agency in the executive branch could conceivably serve the rule 
clearance function — either being the sole agency which would promulgate rules at all, 
receiving only proposals from the other agencies, or alternatively having the power to 
veto any rules which the other agencies mi^t adopt themselves. 

In turn, this superagency could be effectively reviewed by Congress, because 
Congress would have just a single target for its review. You could visualize a central 
congressional committee reviewing and controlling a central executive agency and 
thereby performing effective oversight of those rules which survived scrutiny by the 
central executive agency., 

I do not believe that the Chadha decision prevents this, since Chadha says, if I 
understand it correctly, that rulemaking is an executive function, under the 
constitutional power of the President to take care that the laws are faithfully executed. 
And so long as this so-called superagency was truly executive— which I suppose means the 
head would be appointed by the President and confirmed by the Senate—I don't think the 
superagency would cause any problems under the Chadha case. 

Another group of possibilities would be models of judicial control— such as giving 
standing to litigate to either house of Congress or to a congressional committee. I know 
that the houses of Congress were involved in the Chadha litigation, which suggests that 
perhaps congressional standing would not be a great problem. 

Another possibility is that, if we have an advisory committee in Congress, an 
objection of that committee would shift the burden of persuasion in any subsequent 
litigation regarding the validity of a rule. This system is found in the 1981 model state 
administrative procedure act, and in the statutes of some states. 

And, finally, in the list of judicial control possibilities, one could adjust the scope 
of judicial review so that courts would ^ve less deference to agency rules— which, if 
coupled with congressional standing, would give Congress a greater opportunity to 
litigate and to vindicate its position regarding agency rules. 

The final idea is to amend the Constitution of the United States so as to e^qpressly 
authorize legislative veto systems. This idea has been around in a number of states. One 
state, Connecticut, adopted a constitutional amendment to this effect in November 
1982. Another state, Missouri, rejected a similar amendment on the very same day. 
Three or four other states had previously rejected constitutional amendments with that 
general approach. 
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Proposals are now pending in Congress which would establish a constitutional 
amendment at the United States Government level to authorize the legislative veto. I 
personally have great trouble in supporting any proposal of that sort. I think that would 
encourage Congress to bog itself down forever in the detail of administrative rulemaking. 

I think Congress has a vital job with regard to nuclear weapons, war and peace, 
fiscal policy, social programs, and so on. I really hope the Congress would not read 
Chadha as an invitation for them to diffuse their energies so much as to deprive the 
country of congressional judgment where we most need it. 

(Applause.) 

CHAIRMAN SMITH: Thank you, Harold. 

Let me call on our next .participant, Michael Davidson. 

MR. DAVIDSON: When the Chairman spoke about revising remarks, I turned to 
Ted and said, "I understand you can be prosecuted, or at least investigatec^ for revising 
remarks in transcripts." He assured me that would be the case only if I revised his 
remarks. 

(Laughter.) 

I was asked to give the views of legislators on the impact of the Chadha decision. 

Well, legislators may have as many different views now as they had over the 50 
years of the development of the legislative veto. The salient fact is that since the 
Chadha decision, not much has happened legislatively. I thought that as background for 
the discussion which follows I could offo* an assessment of why that has been so. 

Professor Levinsorfs report describes a variety of proposals which have been 
made. 

In the month foUowii^ the Chadha decision there was a major bill proposed by 
Senators Levin and Boren, and others, who had been interested in this problem in 
precedii^ Congresses. The bill is named the Agency Accountability Act, and it would 
provide for the review and disapproval of agency rules by joint resolutions of the 
Congress. Joint resolutions require both houses and the President to act. 

AH final rules would be submitted to the Congress. Their effectiveness would be 
delayed for a period of tima The proposed statute would allow committees of Congress 
to extend that period of time for a number of days if they reported resolutions of 
disapproval. Then, if the Congress acted by joint resolution, the resolution would nullify 
the proposed rules. There is a provision in the bill— as there has been in other bills— for 
emergency implementation of certain rules. 

Senator DeConcini introduced a proposed constitutional amendment, and Senator 
Moynihan introduced a bin to establish a study commission. But there was no rush to 
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actually legislate. Also, the Administration presented effective testimony which calmed 
initial concerns. 

There is some disparity, I guess, between litigation and legislation. In the 
litigation on the legislative veto, we argued that particular statutes which were before 
the courts had legislative veto provisions which wa*e inseparable from the authority 
which had been granted under them. Our litigation objective was to persuade the court 
that this was a matter which had to be settled by the political branch, that the court 
couldn't separate what had been granted by the Congress from what had been reserved by 
the Congress. 

Now, the Supreme Court rejected that proposition. 

Then, as a legislative matter, the reverse proposition— that indeed aU statutes 
were severable—became the most acceptable one to the legislative branch, because it 
meant that the structures of government, which had been put into place by statutes 
containing legislative vetoes, remained valid and effective with the excision of the 
legislative veto. 

There was no need to immediately adopt a great deal of legislation to reauthorize 
programs, to grant authorities. Basically, government could continue to function until 
the Congress turned to the problem in due course. 

Now, the relief that was felt by this approach to severability was particularly so 
in two areas—war powers and budget. And I think a large part of the explanation of why 
the Congress hasn't turned to establishing new relationships with the administrative 
agencies is that the business of the Congress over the past year has been war and 
budget. In those two areas the essential statutes— the War Powers Resolution and the 
Budget and Impoundment Control Act— in their essential features remained very much 
intact. 

When I say 'their essential features', it will be useful just for a few minutes to 
describe those. 

In the War Powers Resolution there has been a legislative veto which I think is 
commonly recognized to be an unconstitutional legislative veto. It was a provision that 
would have authorized the two houses, by concurrent resolution, to require the President 
to withdraw troops from hostilities. 

But the essential provision of the War Powers Resolution is the one that limits the 
President's ability to commit forces into hostile situations for 60 days, extendable for 
another 30 days if required to withdraw. It is that provision which forced the debate 
over the Lebanon resolution. The Administration assured the Congress there was no 
legislative veto question about the vitality of that provision. 

There is a question unresolved from the original debate on the War Powers 
Resolution whether, substantively, the Congress can limit the President's war powers. 
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But that issue does not concern the congressional procedure in establishing those limits, 
but the relative demarcation of the President's powers as Commander in Chief and the 
Congress's power to declare war. 

Likewise, in the area of budget control there was no question about the essential 
proviaon of the Impoundment Act, which prohibits the rescission or the permanent 
cancellation of appropriations, unless a rescission bill is acted on t^ both houses and 
presented to the President. That remains in effect. 

The Budget Act was so much in effect that when we went through scary moments 
on the debt limit where it did seem for a period of time that the government was on a 
rapid slide into bankruptcy and the Administration was approached and asked whether it 
had an arsenal of authorities by which it could scale down spending to keep spending 
within the debt limit, the answer was that the Administration lacked that power, and 
that checks would simply be issued until they began to bounce. 

There was no issue at that time of the Administration having regained enormous 
powers over discretionary spending as a result of the legislative veto decision- 
Part of that may have been a very high form of political theater. It was 
important that there be a crisis, so there could be resolution of the crisis. But that was 
the position that was taken. 

So the first reason why I think the Congress has not turned to the variety of 
proposals to replace the legislative veto— which have been outlined by Professor 
Levinson~is that its attention has been elsewhere. 

The second reason is that in those few instances where it was thought to be 
important to re-examine a statute with a legislative veto in order to replace the invalid 
legislative veto mechanism with something that was permissible, such as action by both 
houses and presentment to the President, there was experience with the enormous 
difficulty of re-opening settled issues. 

I think the salient example of that is District of Columbia Home Rule. The 
Congress had determined about ten years ago that the District should have home rule 
both for civil and criminal matters. 

The Congress was required to return to the question of home rule because of the 
concerns of bond counsel. Bond counsel would not certify that the District coiild 
effectively incur obligations because, in the opinion of bond counsel, the entire structure 
of home rule was in question with the invalidation of the legislative veto. 

Well, the response to that was a proposal, which was thou^t to be unobjectionable 
in both houses, to substitute a joint resolution of disapproval for the two forms of 
legislative veto which have existed in the D.C. Home Rule Act. 

The Department of Justice saw that as an occasion, as reported to the Congress, 
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to raise a question about the wisdom of grantir^ to the District home rule over criminal 
matters. And with that, the legislation has been snarled. 

I think there is a concern of members of Congress that any time a bill comes to 
the floor with the ostensible and sensible objective of curing the defect brought to light 
by the Chadha decision, that it will be an occasion to look at what had been a fairly 
well-settled legislative deeiaon— and to renew questions about that decision. There is a 
natural reluctance to revisit old controversies. 

Third, there are questions within the Congress— the House Rules Committee has 
raised them quite fcrcefiilly: Any system of systematic review which provides that 
certain matters demand the attention of the Congress— by the submission of rules from 
agencies to the Congress, by provisions for discharge from committees within an 
expedited schedule— anything of that nature allows forces outside the Congress to shape 
the agenda of the Congress. 

Why is it that an agency rule should have greater priority for the time of the 
Congress than an appropriations bill or a foreign policy matter? 

Any structure which says "a few members may cause a discharge," or "the 
Congress must act within a period of time" does shape that calendar. And shapes it in 
ways in which more emg^asis may be given to matters that the Congress thinks are less 
significant than others. 

I have raised a further question— not as a question which I have heard around the 
Congress, but one that I have felt myself. Any wholesale substitution of a constitutional 
procedure tar legislative review which is negative in nature presents this problem. Joint 
resolutions which disapprove agency action, but provide no substantive guidance to 
agencies as to how they should act in the future, are negative acts. 

A resolution which disapproves a rule of the Federal Trade Commission on used 
cars, as an example, does not tell the Federal Trade Commission what standards it should 
apply in assessing regulations for other industries, other than by intuiting what the 
Congress might have been saying in refashioning rules fcx" the used ear industry. It 
establishes no principle. It is simply a rejection of what occurred. Any agency faced 
with that must be puzzled how it should employ rulemaking standards in the future. 

The virtue— the special ability— of legislative action is to establish standards. 
When legislative action becomes negative in nature, there is no guidance — and there's 
only puzzlement as to what should be done in the future. 

The fourth reason why not much has happened since the Chadha decision is that 
there is some recognition that we may not have been talking about a general problem, 
and it may be a mistake to think up a new general solution. The legislative veto was not 
conceived as a general system of governance. It was thought to be a useful way of 
resolving particular problems, 
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The first of those problems was the reorganization of the executive branch. Apart 
from the deportation provisions of the Alien Registration Act of 1940 and short term 
emo-gency statutes during World War II, for a long time there were no other problems to 
which it was applied 

In the early 1970s it was thou^t to be a way of resolving certain major 
disagreements between the executive and the legislature, such as those involving war 
powers, arms sales, and impoundment, but not as a general description of the relationship 
of administrative agencies to the Congress. Then, with rapidity, as the '70s proceeded 
there were more and more particular problems with particular agencies that led to the 
conaderation of the legislative veto as a device for regulating the interaction of 
agencies and the Congress. Finally, at the end of that decade, there were proposals, 
never acted on by both houses but which passed the Senate, for a universal approach to 
this matter. 

But that may have masked the fact that what all this started out as was an effort 
to deal with particular problems. Now that the legislative veto has been removed as a 
general solution, I think it has become possible for people to return to particular issues 
about particular government authorities. 

If there is a particular problem with the authorization statute fcx* the Federal 
Trade Commission, or if there is a particular problem with the arrangements for selling 
arms abroad, then perhaps they can be dealt with as individual legislative problems 
without the creation of a new generic device. 

And so what I would encourage you to consider, as an alternative to any number of 
attractive formulations for establishing regular relationships between the agencies and 
the Congress, is whether it is possible to identify those particular problems which may 
exist and to determine whether there are approaches to them that do not require a whole 
new intricate apparatus of government. 

Thank you. 

(Applause.) 

CHAIRMAN SMITH: Ted Olson. 

MR. OLSON: First, a few preliminaries. 

My office prepared a compilation of all of the statutes which we were able to find 
that had legislative vetoes connected with them. I think the General Accounting Office 
and the Congressional Research Sa'vice have attempted to do the same thir^. We 
worked together to a certain extent. 

At any rate, we do have a list for those of you who might be interested. I will 
leave a copy with Chairman Smith in case it might be useful to this group. It sets out all 
of the statutes that we were able to find containing legislative vetoes, with specific 
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commentary regardir^ where those legislative vetoes are and how they work. 

It's a summary. 1 can't guarantee that we?ve collected everything, but we have 
attempted to do that. The date of it is November 4. If you want a copy, call me and we 
wil be happy to send one to you. 

Second, as they do in England, it seems to me important at the outset to declare 
an interest. 

I have a very strong personal presumption that I accord to the system established 
by the Constitution. It seems to me that when we start experimenting with it or— to use 
Justice White's words in the Chadha decision— when we develop "indispensible political 
inventions," we usually make things worse. 

I never did like legislative vetoes because I thought that the device was an 
"invention" or an "experiment" with the system which was not consistent with the 
structure established in the Constitution. And I could not overcome in my own mind, the 
pr^umption in favor of that structure. 

That fundamental bias in favor of the structure created by the Framers will 
undoubtedly be reflected in the balance of my remarks. Therefore, 1 do not begin with 
the presumption that appears in Professor Levinson's paper and in some other post 
Chadha presentatioi^ which I have heard. His presumption seems to be that we must 
immediately address what "corrective action" should be taken since Chadha has made 
legislative vetoes unconstitutional? I reject that premise and prefer that we start 
debatir^ what the solution ou^t to be only after we define the problem. 

It seems to me that if you asked the people in this room, you would find a 
clustering of comments around the notion that the "problem" is agency abuse of 
delegated authority or other agency excesses. 

The problem isn't that all of a sudden legislative vetoes are gone. Legislative 
vetoes are not available anymore, but they were only a mechanism designed to deal with 
a problem. And, in my opinion, they were not a very good solution at that. I know some 
of you in this room did not think legislative vetoes were effective or useful because a lot 
of you have written about the issue and expressed such conclusions. 

So, I think that we must decide what the problem is, and then develop a response 
to that EX-oblem, rather than waste time trying to figure out how we can develop a 
constitutional replacement for legislative vetoes. It is not as if we ran out of oil and had 
to find alternative sources of fuel. We do not necessarily have to find an alternative to 
the legislative veto if it was not good mechanism in the first place. 

I want to hciefly respond to two items mentioned by Mike Davicteon. 

Mike mentioned the debate that occurred in the last month regarding the debt 
ceiling legislation, and that the Administration took the position that it lacks power to 
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develop spending priorities in certain areas. For the record, that is not quite a correct 
summary of the position of the Administration during that period. It was a little bit 
more complicated than Mr. Davidson indicated. Because it does not relate directly to 
legislative vetoes, I will not go into the details. But for the record I wanted to make sure 
that it was (dear that I cannot endorse Mike's characterization of our position. 

The second thing that Mike mentioned is the D.C. Home Rule problem, which is 
wrapped up in a legislative veto issue. The Justice Department did take the position that 
a joint resolution of approval would be appropriate in the area of the criminal code as far 
as the D.C. government was concerned. Our position on that is consistent with the fact 
that the previous system with the legislative veto attached had a two-house veto over 
much of the D.C. code, and a one-house veto over the criminal section of the code. We 
took the position that an appropriate and symmetrical counterpart to the pre-existing 
system was a joint resolution of disapproval with respect to most of the code and a joint 
resolution of approval with respect to changes in the criminal code. 

We felt that this was a rational and constitutional replacement for the pre- 
existing system. Both vested a larger share of power in Congress with respect to 
criminal matters. 

I agree with Mike Davidson when he says that the legislative veto is not a single or 
unitary issue or mechanism. People tend to talk about the legislative veto as if it was 
the same in one context as in another. On the contrary, "legislative veto" is an 
expression like "the media." It embraces so many things. You have to get down to the 
specifics and broad generic solutions to the legislative veto's absence is not the way to go 
about it. 

For that reason, I am pleased to be before this group to talk about this subject 
because, although it is somewhat intimidating, I think you probably represent the 
greatest collection of experts on legislative vetoes that could be put together, with the 
possible exception of the Congress itself. 

Alan Morrison represented Mr. Chadha and argued the case twice in the Supreme 
Court. I feel a little siHy standing up here teUing him about legislative vetoes. The 
same is true of people like Judge Scalia, Ed Schmiflts and Jim Miller, who have been 
talking about legislative vetoes long before I became familiar with the term. 

So I will keep my remarks brief in order to allow for the prompt commencement 
of the discussion among the experts. 

I will lay out some of the areas where I respectfully disagree with Professor 
Levinson. Since this has been billed as a debate, I thought that we might establish some 
dif faiences right at the outset, to identify some issues that people mi^t want to talk 
about this afternoon- 
First, the Professor's paper states that he believes the constitutionality of the War 
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Powers Resolution legislative veto was not resolved by the Chadha decision. I disagree, 
I believe, along with Mike Davidson, that the issue was resolved by the Chadha decision 
and that the legislative veto which is attached to various, so-called inherent executive 
branch powers is just as unconstitutional as legislative vetoes that were attached to 
delegations of authority by Congress to the executive branch. 

Professor Levinson's paper assumes that the underlying premise of Chadha was 
that once Congress delegates authority, it must abide by the delegation. Therefore, he 
makes a distinction between legislative vetoes attached to delegated powers and those 
affixed to the inherent powers of the executive. I do not agree with this analysis. 

The basic philosophical premise for the decision is that when Congress makes a 
law which affects the substantive rights of persons, including officials in the executive 
branch, it must do it in a certain way. Therefore, in my judgment, if Congress wants to 
require the President to change the location of the armed forces, it must do so in the 
form of legislation and foEowing the procedure ordained for the exercise of the 
lawmaking power. I believe that where the legislative branch is trenching on inherent 
executive power, that presents the strongest case for the unconstitutionality of 
legislative vetoes. 

Second, Professor Levinson discusses a number of state court decisions and some 
of the alternatives that have been developed by the states. I offer a cautionary note to 
reliance on state experience in this area. 

Many state constitutions are not structured precisely like the federal 
constitution. The separation of powers concept is somewhat different under many state 
constitutions. Some state constitutions have provisions which bear more directly on 
legislative vetoes or alternatives to them. I submit that that may be why the Supreme 
Court did not refer to the state court decisions. They may have been based upon 
structurally different constitutions. 

Third, Professor Levinson suggests that, notwithstanding Chadha , some agencies 
might continue to implement statutes that contain legislative vetoes until they are told 
by courts in those specific instances that those legislative vetoes are unconstitutional. 

I doubt it. At least in the executive branch, we wiU regard legislative veto 
provisions as unconstitutional. I do not know what the independent agencies migjit do, 
but the executive branch agencies are being told across the board that legislative veto 
provisions are unconstitutional. And, in every ease that we have looked at so far, we 
have found the veto provisions to be severable— even when removing the veto diminishes 
the flexibility, in a sense, of the executive branch. An example is committee approval 
provisions which allow acceleration of a reprogramming decision. 

Fourth, the concept of a legislative veto alternative based upon consiitation and 
withdrawal of agency rules in response to non-binding objections by congressional 
committees, which Professor Levinson suggests in his paper, would not, as a practical 
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matter, be effective as a solution to anything. 

In many cases the agencies, once they have decided upon their respective rules, 
will go forward notwithstanding committee objections. On the other hand, if "non- 
binding" objections were complied with routinely and regularly, the system would have 
many of the defects that the Supreme Court discussed in Chadha. The result would be 
unaccountable decisionmaking decisionmaking by members of Congress or committees of 
Congress, sometimes not on the record, and sometimes without votes. That is what the 
Chadha decision tells us is inconsistent with the constitutional method of allocating 
power and making decisions in this country. 

Fifth, the concept of a generic solution based upon a joint resolution of 
disapproval over every agency decision wiU not, I submit, be acceptable to anyone. And I 
think that most experts who have considered the matter have concluded that a generic 
joint resolution of approval as a prerequisite to the effectiveness of aU agency rules 
would bog Congress down in so much detail that nothing would ever get done. 

This is demonstrably true if you fociB on the record of the Congress during the 
last year; the first session of the Ninety-Eighth Congress. A very significant percentage 
of the public laws that were passed in the first session of the Ninety-Eighth Congress 
were passed within the last ei^t ca* nine days of the session. That seems to be the way it 
works. Final votes are continually put off to the very last. 

If you add to that agenda all agency rules, and have to flush such an enormous 
volume of WOTk through the system in the last few days, the system win break down. 

Sixth, Professor Levinson's paper discusses the process whereby agencies 
promulgate rules and then the Congress either acts through a joint resolution of approval 
or a joint resolution of disapproval. He suggests that that be coupled with a one-house or 
committee acceleration or delay. We are firmly of the view that such a procedure would 
be unconstitutional under the Chadha decision. 

Seventh, with respect to the "superagency solution" which is mentioned in 
Professor Levinson's paper, there may be something to be said for the concept. But, if 
you aU turn around, you wiU see an existing "superagency" across the street (indicating). 
That's what 0MB is. Why should there be another? 

Professor Levinson suggested in his paper and mentioned in his remarks that 0MB 
mig^t not be the best solution as the "superagency" because of the close connection 
between 0MB and the White House— as if there were some sort of sinister connotation to 
that closeness, cm? that the "White House," meaning the President and his aides, were an 
evil force which should not be allowed to be close to the regulatory process. 

I have to go back to the premise that I started with. Under the Constitution, the 
Preadent is the official mentioned in Article n who is given the responsibility and the 
duty to faithfully execute the laws. Having a close connection with the President when 
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you are helping to determine precisely how to execute the law does not strike me as 
inaproppriate at all. I see no reason whatsoever for the creation of another agency which 
would simply duplicate 0MB. 

Another point, ... I don't mean to be hard on Professor Levinson. His paper is a 
good target to shoot at because it discusses many different proposals or issues that have 
been raised by people and which should be a part of the debate. 

MR. LEVINSON: Thanks a lot. 

(Laughter.) 

MR. OLSON: Eighth, the concept of a mechanism whereby if a committee objects 
to an agency rule, when the agency is in court defending its rule, the burden of proof is 
shifted, strikes me as an unconstitutional legislative veto. You have a committee or a 
segment of Congress— less than the whole Congress—acting without compliance with the 
Presentment Clause, changing the legal effect of the rule. When you change the 
presumption or the burden of proof, you are changing the legal effect of the rule. I think 
that would be unconstitutional under Chadha. 

In dosing, I suggest that we concentrate on what I see as the basic issue. That is 
accountability in government Where should the power be exo-cised and how should it be 
exercised. I do not think the basic system needs changing. 

Legislative vetoes were a response to a perception that executive and independent 
agencies were out-of-control. Executive Order 12291, the mechanism by which President 
Reagan has attempted to bring some control over executive branch agencies and to 
centralize responsibility in OMB over the regulatory process, is the beginning of the 
answer to part of the issue. 

There perhaps should be more, rather than less, presidential involvement in the 
process of executing laws. The President is the one accountable to the people for the 
execution of statutes. He, after all, can be recalled at election time if people are not 
happy with his actions. Every four years we do have an opportunity to express whether 
we believe the law is being executed to our satisfaction. 

The Chadha decision itself makes it very clear that the President of the United 
States should be involved. The executive branch, as headed ty the President, must be 
involved in the execution of the law. And the President, the only elected official— other 
than the Vice President— who brings a truly national perspective to legislation, should be 
involved in the legislative process through his veto power. 

We should concentrate our solutions on changing delegations where they have been 
too broad— I do not think that is impossible, and it is not a bad place to start. That 
should be coupled with improvements in the way in which the Executive can control the 
execution of the laws. That should involve a much-needed re-examination of the 
rationale foe the "independent" agencies. 
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I c3o not want to start a great controversy by si^gesting that we ought to discuss 
whether we ought to have independent agencies or not. I have a feeling some of you in 
this room would come up and lynch me. But 1 think that we ought to give some thou^t 
to whether that is an appropriate way of doing business in this government. And whether 
that fits in with my presumption-- if you will accept mine—about the Constitution and its 
structure. 

(Applause.) 

CHAIRMAN SMITH: I want to thank our distinguished panel of experts for 
beginning our debate. 

The Chair will allow one additional hour {oc the debate. That will be until 4;20. I 
ask that members of the Conference keep their remarks within five minutes. Remember 
that you can extend your remarks later in writing. 

I note the frequent comment by speakers about the expertise of this group. I, too, 
feel a little like someone going befwe the OPEC board and askii^ for an oil change on 
his car. 

Let me begin by opening the debate. I recognize Jim Miller. 

MR. MILLER: Loren, Td like to make three points. Like Ted and you, I recognize 
all the expertise in this room— so 1 will be brief. 

First, let's bear in mind that w^re talking about legislative veto or some 
replacement as a means of dealing with regulatory matters. W^re not talking about the 
War Powers Act or anything like that. 

Second, as long as we maintain the myth of independent regulatory agencies, we 
need some kind of legislative control mechanism— at least for the agency I head. I have 
advocated the enactment of a "regulatory veto"— that is, a joint resolution with 
presentment to the President, with mandatory delay provisions for the rule and expedited 
procedures for congressional review. This, I understand, would be constitutional. 

Why should this be done? In order to maintain accountability. 1 will be honest 
with you. Often I get up in the morning and look in the mirror and I say to myself "To 
whom am 1 responabile.?" Some days it seems like I am responsible to 435 congressmen, 
100 senators, and the President of the United States— and they all want a piece of ma 
Some days, though, I feel like 1 am not responsible to anyone— because if 1 am just 
reasonably facile, 1 can play one side off against another. 

The Federal Trade Commission and some other independent agencies have 
extraordinarily broad discretion. Accountability is particularly important in such 
circumstances. A regulatory veto would be an important means of assuring this, at least 
for an interim period. 



-18- 



I agree with one of the points raised by Professor Levinson, namely, that there is a 
crying need for tighter enabling statutes. I would add that we ought to have tighter 
evidentiary standards, especially in agencies afforded latitude under broad delegations of 
power. 

Finally, I want to follow up on what Ted Olson has suggested—and maybe throw 
my neck into the noose if he is unwilling to do so. 

I believe that one of the most important ramifications of the Chadha decision is to 
question the standing of so-called independent agencies. How in the world can the 
Supreme Court find the FTCs legislative veto unconstitutional on grounds that in 
rulemaking the FTC is engaged in an executive function, and at the same time we 
pretend the FTC is an "independent agency" at least when it comes to rulemaking? 

Of course, we do have adjudicatory functions, and being answerable to the 
President of the United States in that area may not be a good answer. But I believe that 
if you will inspect the Chadha decision and think about it— and think about the 
accountability problems I just outlined— I think you would see that an important, and 
arguably very positive, ramification of that decision is to place in precarious balance the 
existence of "independent agencies." 

(Applause.) 

CHAIRMAN SMITH: Further discussion and debate? 

Joe Morris. 

MR, MORRIS: Mr. Chairman, I would like to offer a couple of analytical 
propositions that might help us in this discussion. 

First, there are two broad questions cutting across all aspects of administrative 
practice that ma-it revisitation now. One is the question that Jim Miller and Ted Olson 
have just raised— the question of accountability. I think the other is the question of 
authority. 

First, it is now time to revisit the delegation/non-delegation debate— to determine 
whether or not we are satisfied, as a people, with the groimdrules that Congress and the 
courts have established for what legislative powers, and for that matter adjudicative 
powers, may or may not be delegated by Congress, under what standards, with what 
operatir^ authority. 

The second issue relates to the kinds of agencies exercising regulatory authority. 
There are two kinds of agencies within the body of the executive branch. First, those 
that are clearly under the authority of the President. Second, those that are only 
ambiguously under the authority of the President— or perhaps are not under the authority 
of the President at all. Again, a point addressed by Jim and Ted. 
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I agree it is time to revisit the question as to whether or not in fact the 
Constitution admits of agencies, not constitutionally under the control of the President 
of the United States, exercising the power to execute the laws. 

The third issue relates to the nature of each separate federal agency and the 
particular universe that is subject to its regulations. 

Some agencies are trying to regulate the real world. They are making rules that 
affect real people in the private sector, private individuals, businesses, and so forth. 
Whether the agency is clearly an executive branch agency, such as the Department of 
Transportation, or an agency of ambiguous constitutional status, such as the Federal 
Trade Commission, agencies in this category make rules regarding the private sector and 
non-governmental persons. 

On the other hand, there are other agencies subject to the same kinds of APA 
constraints— such as, for example, the Office of Personnel Management— which aren't 
making rules fa* the real world. W^re making rules for the bureaucracy. 

(Laughter.) 

We're making rules to govern the internal operation of the go vernm ent— entirely 
within the executive branch. 

I think now is an opportune time to focus on the implications of the fact that some 
agencies are clearly within the ambit of the President, while other agencies are only 
ambiguously under the President's control. 

We may want one body of rules for delegations of authority and oversight powers 
and accountability provisions relating to agencies that are regulating the real world— 
they're regulating private people, and they're determining the rights and duties of the 
people. 

On the other hand, we may want an entirely separate body of procedures, 
groundriies, and accountability provisions relating to the internal management of the 
government, for such internal matters do not necessarily directly affect the rigjits and 
liberties of the people; (Indeed, tighter Presidential control of government management 
would serve us better to protect the rights and liberties of the people.) 

In sum: What legislative powers may be delegated? What kinds of agencies have 
the authority to execute the laws? Should diffa-ent accountability standards apply to 
agencies which regulate private citizens rather than the internal management of the 
government? I think that dealir^ with these three issues may help us move this debate. 
But I think there is no question that the debate has to go to the fundamental questions 
that Ted and Jim have just raised. 

I doubt that Artide II of the Constitution admits of any locus for the authority to 
execute the laws that the Congress makes and the courts adjudicate but the President of 
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the United States. We must have intellectual honesty to recognize that fact. 

CHAIRMAN SMITH: Peter Strauss, I think, had his hand raised. 

MR. STRAIUSS: I think I agree in many respects with what Joe Morris just said 
But let me back up and start with a statement of what seems to me the fundamental 
tension, if you like, in the Constitution— which the structure that everyone has been 
speaking about ou^t to be designed to maintain. That is the tension between the 
President and the Congress. 

I take it if there is anything that is instinct in our Constitution it is the notion 
that neither the Congress nor the President ought at any point to gain an upper hand, an 
upper hand which cannot be defeated or diffused t^ the political activities of the party 
on the other side. That was the vision that animated Madison. That is what in some 
general sense we mean when we talk not only about separation of powers, but, as 
importantly, checks and balances. 

And in that respect, of course, one can say there must be some relationship 
between the President and the independent regulatory commissions— and we all know that 
there is some relationship between the President and the independent regulatory 
commissions. The independent regulatory commissions have to go to the President to get 
authorization for super grades. There are a variety of ways in which they deal with the 
Preadent on a day-to-day basis. None of us believe that Jim, for all of his independence, 
fails to talk with the people in the White House or to take their advice as seriously as he 
takes the advice of the people in Congress. 

The question is what relationships exist or ought to exist between the President 
and the various agencies, some called independent and others not. The idea that there 
would be some uniform set of relationships which ought to apply across the board is just 
foolish. And I suppose none of us would subscribe to it. 

Well, all ri^t. Let's step back and see if we can exclude some relationships or 
point to situations where even something that looks like a legislative veto would be all 
right. It seems to me that the one kind of relationship that would be easiest to exclude is 
the one that Jim Miller has been arguing for— where Congress has a legislative vetOj, 
particularly over the so-called independent regulatory commissions. That would give 
Congress a particularly important political control over that part of the government over 
which the President has the least important political control. Yet, to whatever extent 
the independent regulatcx-y commissions are independent, we have to say to Congress 
they must be independent of both the President and Congress to preserve that tension 
within the government between the President and the Congress, to keep Congress from 
gaining that upper hand. And if that keeps the Congress from making them too 
independent of either— well, then, I join, I think, Jim and Joe in saying "Great; that would 
be fine," 

On the other hand, there are the settings— which I think are the settings that 
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Harold Levinson was talking to at the beginning of his paper— where in fact we know that 
Congress and the President are not dealing through delegates, but they are dealing with 
each other directly. These include the War Powers Act, the budgetary setting, or the 
restructuring of government through the reorganization acts. We can aU imagine a 
variety of settings in which the President and Congress go at each other straight-off, 
face-to-face. 

The issue here is not so much one side or the other gettng the upper hand, as our 
ability to devise institutions of sufficient flexibility to permit the work of the 
government to go forward— and to go f ca*ward in a subtle and varying way. 

In that setting, I think Harold is right. Something that looks like the legislative 
veto, has the practical effect not of giving the Congress the upper hand over the 
Preadent, or vice versa, but of enabling the two branches to cooperate and of enabling 
the two branches to reach solutions of a kind that are politically acceptable on both sides 
and advance the interest that all of us have in effective government. 

CHAIRMAN SMITH: Further debate? 

Dick Lei ghton. 

MR. LEIGHTON: Td like to address really a series of questions to Professor 
Levinson, because he has done one of the more serious studies. It seems to me there is a 
lot of necessary information missing. 

There are five areas that I would like to see filled in with information supplied by 
the people who have studied the legislative veto in action. 

First, I would like to know if there is any information on the effect of legislative 
vetoes on the amount and quality of advocacy, in terms of the disparity between the so- 
called general public input into rulemaking^let's keep it to rulemaking at this time—and 
the input of people with a more direct interest, such as a commo'cial or some other type 
of direct interest. 

I have in mind that in some situations you mi^t have an extension or increase in 
advocacy because of legislative veto. Not only would you have notice and comment 
opportunities, but then you might have to go to another agency or another level within 
the same agency— federal or state. Then you might go to the legislature to pursue the 
cause— go to the full legislature. Then, go to the executive fc** a veto or to prevent 
one. Then, go back to the legislature for the override fight, and then go to court for 
review. 

The question is sustaining power over this long course. Is there any information in 
terms of whether some people either give up, if they have a direct interest, or don't even 
participate if they have a general interest. 

The second area I would like to know about relates to numbers. Have legislative 
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vetoes in action— especially at the state level— resulted in less or more regulation. Just 
plain numbers. 

The third area is scope. Has this process made the regulations more general; 
perhaps more fuzzy, as you would expect on the legislative side of things? Or has it 
focused things to make regulation more specific or narrower? 

Fourth is quality. I don't know how one would judge this— but in terms of legal 
sufficiency, has the legislative veto in action made regulations clearer? Easier to abide 
by? 

The last one— perhaps the most important one— is effects on judicial review. Have 
there been fewer judicial review actions initiated; and what has been the reaction by, I 
would imagine, the few courts that have looked at legislative veto situations. 

If I understood the Professor correctly, there is no state situation that he is aware 
of that has the ratification system— which would seem to me to present the simplest 
question for a court. I assume, after fuU legislative and executive ratification, that the 
court may very well say, "You have a law here, no matter what hortatory language you 
put in there, and Tm not going to review it in terms of due process language." 

But with the negative application, do you find in these judicial reviews judges 
directly or indirectly bowing to the wisdom of the legislature regarding rulemaking? 

I would like to know all of this information bef care going forward. But, I also agree 
with Jim Miller in many respects. Until we have more information I personally would 
like to see something that would have a deterrent effect against a runaway regulatory 
situation, targeted only to specific areas. But for general application, I don't know 
whether we have enough information. 

CeAERMAN SMFTHs Further discussion? Debate? 

Vic Rosenblum. 

MR. ROSENBLUMs I really just have a question, Loren. 

Did Ted Olson use the terminology "inherent executive powers" in the discussion? 
Could you enlarge a bit on that— the extent to which there are inherent executive powers 
but not inherent legislative powers? 



OLSONs I was simply referring to the point made by various people who have 
talked about this subject concerning whether the Chadha decision would have been the 
same in those areas where there is inherent executive power, such as the power as 
Commander in Chief and so forth, as opposed to those things such as the regulation of 
the sale of automobiles, where it is clearly a delegated authority that comes from a 
specification of powers in the Constitution, such as the Commerce clause. I don't think, 
toe purposes of the legal analysis of the validity of legislative vetoes, it makes any 

-23- 



difference. 

However, Congress has taken the position that there would be a difference where 
there are specific, and in some respects exclusive, grants of power to Congress from the 
Constitution— such as District of Columbia affairs, the regulation of public lands, and so 
forth. 

Again, I think that the ultimate decision is going to be that—considering the way 
the Supreme Court analyzed the issue in the Chadha decision— the results will be the 
same. 

CHAIRMAN SMITH: Let me ask Professor Levinson to comment on the previous 
question. 

MR. LEVINSON: Some brief comments on Mr. Leighton's very important 
questions. 

First as to what effect the availability of the legislative veto has on advocacy. 

Just as an example, the state senator from, I believe it was, Wisconsin testified in 
Congress some years ago that his legislative oversi^t committee, which had veto power 
in that state, is regarded as a poor man's court. The average citizen, instead of 
botherir^ to litigate regarding the validity of a burdensome rule on his business or 
private affairs, will simply go to his local legislator— who, in turn, will refer the matter 
to the legislative review committee, which will, without cost to the private party, 
conduct legislative review hearings. And if it sees fit, the legislature will nullify the 
rule, thereby avoiding the need f ca* litigation. 

I believe that is a fairly commonplace usage of the legislative veto in a number of 
states. That obviously is not the only use. But it indicates that a legislative veto system 
can provide the forum for costless— maybe even, if I may say the word, lawyerless— 
resolution of disputes between citizens and the agencies. 

As to the question of whether the legislative vetoes have resulted in less 
regulation— the answer is yes. In those states that have a legislative veto— a generic veto 
through which one house or two houses or one committee can undo agency rifles— they 
have undone agency rules. And they have discouraged agencies from adopting other 
rifles. 

The result has been fewer regulations. The result may have been too few 
regulations— depending on whether you think that a certain number of regulations is an 
ideal quantity in order to protect the public interest. 

Many agencies have been discouraged from adopting rules because they don't want 
to go through the hassle of facing the legislative review process. And of course 
politicians go out and complain about all these regulations promulgated by faceless 
bureaucrats. 
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My conception is that the availability of a real legislative veto, across the board, 
has reduced the bulk of regulatory output of many state agencies. 

It also has resulted in those rules which survive being written with greater clarity, 
because the impact of the agency staff and the committee and the legislative staffs 
working together has been to debug a lot of the wording problems along with the 
ambiguities in the statute and the agencies' regulations. 

As to the impact on judicial review, it has tended to decrease the caseloads. If 
you have fewer regulations, then these which exist tend to be written a little more 
precisely. There's less of a need tac litigation. 

I do not po'ceive that the courts, when faced with a rule, give it extra deference 
t»eeause it has gone throi^h the legislative review process. The results are fewer 
regulations to review. 

Now that's not saying Vm advocating legislative review provisions any more than 
Fm advocating half of the things that Mr. Olson criticized me for. 

The major problems arising in the states from legislative veto systems are, first, 
violations of the state constitutions. The second problem is discouraging agencies from 
adopting rules which might have been in the public interest. Third, some question arises 
in the minds of the public as to which branch of government is really running the state. 

Along the lines that Professor Strauss raised— to the extent that the balance 
between the two branches flops too far in favor of one of the branches, some people are 
concerned that the balance is a little out of whack. 

CHAIRMAN SMITH: Bob D'Agostino. 

MR. D^AGOSTINa I really want to address a question, I think, to Ted Olson. 

My own experience in government indicates that agencies very often get a piece 
of legislation from the Congress and are told vo'y little as to what it means. The agency 
then promulgates a rule, and it is challenged in court. A court then tells the agency what 
Congress meant. How courts find out, I do not know— but they often tell agencies what 
Congress meant o 

Then along comes a new Administration and attempts to change that regulation, 
because it doesn't believe Congress meant that. And then we're faced with the problem 
of the court saying, "You can't change that regulation because we already told you what 
Congress meant." 

Now in a practical way, if you oppose a legislative veto, in a sense you try to 
make Congress teU us what they meant. 

How do we get around that problem? You're facing it now with this 
Administration and the courts. 
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CHAIRMAN SMITH: Let me call on Cal Collier, the Chairman of the Committee 
on Rulemakir^. Maybe I should ask Cal what kind of guidance the committee would 
particularly want from this group. 

MR. COLLIER: Well, all of this guidance is useful. 

1 will comment on one suggestion that was made with regard to the independent 
agencies, and then I have a couple of questions that may draw out a possible area of 
inquiry for the committee. 

First, rd like to comment on the independent agency point that has been raised a 
few times here. 

In our discussions to date we have not discerned any characteristics of 
independent agencies that required any different kind of treatment in the legislative veto 
context than might be appropriate, if any, fa* the executive agencies. 

It always occurred to me that there were three characteristics of an independent 
agency. Two were grounded in statute, and one was a practical characteristic. 

One that is grounded in statute is the fixed terms of the members. The only other 
statutorily-based characteristic that Tm aware of that tends to be associated with an 
independent agency is the criteria for selection with regard to political affiliation. 
Usually, the requirement is that no more than a certain number shaU be of any particular 
party at the time they are selected. 

But those are the only two characteristics Vm aware of in law that differentiate 
an independent agency from an executive agency. 

The practical difference or characteristic that Vm aware of is that once you're in 
an independent agency, it is my experience that you lose the political lifeline to the 
White House. Therefore, the White House does not protect you against the Congress. 

That's just simply a practical consequence so that you feel, say, much more naked 
in dealing with the Congress than you would if you were a Cabinet officer and you had all 
the protection of the President and the Justice Department. 

So I had not believed that there was a major difference between independent 
agencies and executive agencies when it c£ime to the issue of the propriety of Congress's 
involvement with the legislative veto. 

However, it was pointed out to the committee in our meeting on this subject that 
since Chadha many statutes have been enacted and signed by the President without 
objection, and without any statement, and certainly without veto— which did, in fact, 
contain legislative veto provisions of one kind or another. These acts became law during 
the course of the summo" and before Congress adjourned. 

rd like to ask Mr. Olson if he can comment on why the President has not, on those 
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occasions— if the report was correct— staked out his position with respect to the 
willingness of the President to comply with the statutes that he signed. 1 may be wrong, 
but that was the report we received. 

Secondly, it was mentioned that the executive branch had been advised not to 
comply, or not to pay any attention to legislative veto requirements— which usually 
begin, of course, with a requirement to send something to the Hill for its review and 
action, or inaction. I wonder what, if any, methods are going to be used to discourage 
agencies from complying with those requirements on their own initiative. 

Perhaps those last two questions would provide some basis for the commitee to 
deal with whatever residual issue in real life may exist that would be appropriate for 
Conference consideration. 

CHAIRMAN SMITH: Ted, do you want to respond to that? 

MR. OLSON: With respect to the last question— what is the executive branch 
going to do regarding those legislative veto provisions that commence the process by 
requiring a report to Congress. The Chadha decision is very clear that the 
report- and- wait provisions in statutes containing legislative vetoes are constitutional. 
We are going to comply with aU of those provisions. Where there is a 30-day or 60-day 
report-and-wait requirement, we are going to submit a report and wait the requisite 
period. There's no question about that at alL 

Secondly, with respect to the comment about some statutes that are post - Chadha 
containing legislative vetoes which have been signed by the President. The only ones of 
which I am aware— the NASA provision was mentioned in a footnote of Professor 
Levinson's paper, and I think there may be two others— had to do with appropriations 
legislation and the granting of authority to the agency to reprogram funds. The 
provisions require a report about the decision on reprogram ming of funds and then a wait 
for 30 days or some comparable period. Those laws contain the added provisions that the 
committee could accelerate the reprogramming or waive the waiting period. 

We have given advice that those provisions may be signed by the President, but 
that we will assume that the provision granting the committee the power to waive or 
accelerate the statutory waiting period is not constitutional. We would presume that 
irrespective of the committee's vote, we could not accelerate the reprogramming— but 
that the legislative veto provision was severable and the reprogramming would be done. 

It should not make any difference anyway, as far as the constitutional question is 
concerned, whether the President signed a bill containing an unconstitutional legislative 
veto. The Supreme Court made that very clear in Chadha . The Court noted the fact 
that there has been much legislation that had been passed, and some of it even desired by 
various presidents over the years, which had legislative veto provisions. The Court 
declared that the Congress and the President cannot together approve an 
unconstitutional structural mechanism. And so the fact that the Congress may have 
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passed such a measure, and the President may have signed it, did not make it 
constitutional. 

With respect to Mr. D'Agostino's questions, I think some of the other people in this 
room can answer them better than I can. He asks what you do when you need 
clarification because Congress has enacted a statute that leaves it unclear what it 
intends? How do you get an answer to that, he asks, without legislative vetoes? 

One of my responses is that legislative vetoes would not help in that process. 
Legislative vetoes are a mechanism which encouraged Congress to enact statutes which 
provided wider and broader grants of authority on the theory that Congress could do 
something about it later if the agency did something Congress did not like. As we know, 
the "later" part of the process did not really work very often. So I do not think that 
legislative vetoes were necessarily a solution to the need to clarify legislative intent. 

The second part of the answer is that where there were legislative vetoes, they 
were not being used in the vast majority of cases to clarify for the administrators what a 
statute meant. The one statute where the legislative veto was used the most was the 
statute dealing with the Nixon papers. The Archivist kept coming up with regulations 
regarding the release of the Nixon papers, and they kept getting rejected by the 
committees. It was not terribly clear that there was not some changing in sentiment 
going on in the committees. Certainly the process was not clarifying legislative intent. 

And the same is true in the case of the regulation that was involved in the FERC 
case. That was clearly a case of a change in sentiment, not an attempt to clarify 
legislative intent. 

Now other people know as much or more about that subject, but that would be my 
answer. 

CHAIRMAN SMITH: Let me call on Nino Scalia, who I think most of you know 
occupied both Ted's job and my job, and now is in the job where he can tell us what the 
law is. That is, at least when he gets one other colleague to agree with him. 

MR. SCALIA: Thanks, Loren. 

I also should express my interest. I have been em opponent of the legislative veto 
for so long and in such a blood-thirsty fashion that I probably should not be listened to 
any more. 

(Laughter.) 

I note in Harold's excellent paper one option that is not there. And I suppose the 
purpose of this discussion is to give the committee some guidance as to options to look 
at. 

Those of you who were in the Ford Administration will know what I mean when I 
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say it is the Moscow option. There was an Assistant Secretary at the Labor Department 
during that administration whose name has since become famous because he's the author 
of the Moscow option. 

He noted that when option papers went over to the White House two pages long 
setting forth the options that the President had, that there were always three options 
present. One was that you do this— that's one extreme, of course. The other is you do 
the other thing— and that's the opposite extreme. And then of course the one they always 
wanted— the option in the middle. You know, the nice middle-of-the-road option. 

He says there's one option that's never there— do nothing. Nobody apparently ever 
thought of that. It seems to me that that's one of the options that can be followed in 
response to the disappearance of the legislative veto. 

Harold assures us that there is life after the legislative veto. I think a proper 
question is whether there was life before the legislative veto. 

(Laughter.) 

That is to say, has there been the elimination of a device that was indeed a very 
useful device, and that indeed had a significant effect on the operations of the executive 
branch or of the government. 

To my knowledge, that's not the case. Think of the great congressional triumphs 
in overturning agency rules— the biggest success I recall is the used car rule, which was 
not done through the legislative veto. In fact, the veto had very little effect. And I 
think there's no particular reason why at least in the field we're talking about— regulatory 
agencies— its disappearance need even be noticed. 

I think one of the reasons for that is that there is reaUy no question about 
Congress's ability to control the agencies. Congress can control any agency it wants. It 
has an the marbles. It can almost invariably control, simply by denying budgets next 
year — for which they don't even need presidential concurrence. 

The Congress has a million ways to control the agencies. Their problem is that 
they don't have the will to control— except now and then when a particular issue comes 
up that becomes politically popular. 

The trouble with many of the devices, as Harold points out, is that they don't 
force Congress to exercise the control. That's reaUy the problem that you're confronted 
with. It isn't that they don't have the ability— they don't have the will. 

Now if you're looking for a problem that needs addressing— that has been raised. 
There is an institution in the government that has the will to control but not the 
ability. That's the President with regeird to the independent agencies. 

There, although the President can set up an 0MB device for the executive branch 
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agencies, he is thought to have no equivalent power with respect to the independent 
regulatory agencies. 

Let me just say a word about the independent regulatory agencies. 

The case that establishes their independence, Humphrey's Executor, really— in its 
holding^simply says that the President cannot dismiss the heads of those agencies 
without cause. That's all that it holds. 

Its reasoning is quite different. Its reasoning, of course, is that the reason he 
can't is because if he could do so he would be able to control the substance of that 
agency's activities— and that would be bad. 

Now depending upon how strict you are about dictum, all that has categorically 
been held is that Congress may provide that certain individuals in the government cannot 
be dismissed without cause. I don't know of any case in which the President has said to 
someone 'Tm dismissing you for cause, and the cause is you didn't issue the rule I told you 
to issue." When that case comes up, I suppose one can see how eateogorical the 
reasoning of Humphrey's Executor is. By the way, Humphrey's Executor appears in the 
same volume of the United States Reports as the sick chicken case — Schechter Poultry. 

FROM THE FLOOR: The same day. 

MR. SCALIA: It's just full of the aura of concern about excessive delegation of 
authority. It's a different era you're talking about. 

It also was an era in which there were no administrative law judges and in which, 
if you didn't have some independence from the Executive, it was thought you couldn't 
have impartial justice at alL You couldn't even get an adjudicatory hearing before an 
impartial adjudicator. 

But the last funny thing about Humphrey's Executor is that it's often quoted for 
the proposition that rulemaking is quasi-legislative activity. In fact, at the time of 
Humphrey's Executor , the FTC had no rulemaking authority to do one of the options that 
Harold has proposed. That is, the authority to propose to Congress legislation. That's 
what was said in Humphrey's Executor to be quasi-legislative activity, not rulemaking. 

So I don't know that it's so outre to perhaps consider the role of the independent 
agency. 

That doesn't mean to say that there cannot be or should not be independent 
agencies. I think there is a considerable degree of independence involved when in order 
to dismiss someone from the executive branch the President has to say "I am dismissing 
you for cause." He has to put on the table the particular dispute between him and that 
particular public servant that caused the dismissal— which can then produce a storm of 
outrage and controversy on the Hill. 
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I think that's a big difference between just the President saying to the Secretary 
of Commerce, or anybody else, "I just don't like you anymore. Be gone." If he has to say, 
"The reason I am dismissing you is because I don't like the used ear rule" or "because you 
didn't issue the used car rule I told you to"— I think that could indeed create enough 
political pressure in the Congress that this step wouldn't be taken. 

In other words, I think you would still have, in effect, independent agencies. 
Agencies that still have a lot more separation from the President than the 
run-of-the-mine agency. And yet that doesn't necessarily mean that there can't be any 
executive oversight over their rulemaking. 

Those are all just random observations on the problems that the committee didn't 
address. 

To come back to the beginning of my remarks, I suggest that they consider the 
Moscow option for the problem that they are addressing. 

(Laughter.) 

CHAIRMAN SMITH: Alan M orrison, who, as I think most of you know, is the 
attorney for Mr. Chadha. 

MR. MORRISON: It hardly would be revolutionary for me to state that you can't 
get the ri^t answer if you don't ask the right question. And it seems to me that one of 
the fundamental problems in this area is that people are not asking the right question— 
which is, I si^gest, not whether Congress should engage in oversight, but what do we 
mean by the kind of oversight that Congress ought to be engaged in. 

Most of the devices mentioned in Professor Levinson's paper are instances in 
which Congress is simply monkeying around with specific decisions that happen to come 
to their attention. They don't like them for any number of reasons— some good reasons, 
some bad reasons, some irrational reasons. And Congress is moved to do something about 
it. 

It seems to me that that kind of ad hoc approach to congressional oversight is 
fundamentally wrong for two different but complementary reasons. First, Congress isn't 
capable of giving those kinds of problems the attention they deserve. And, second, 
Congress has got a lot of better things to do with its time that no one else can do. Let 
me talk about them both briefly. 

First, as far as what Congress can do, basieially when you've got a regulation that 
occupies 50 or 60 pages in the Federal Register, including the preamble, and you start 
talking about all the papers that go behind it— the Congress simply will not, and I'm 
talking about both the members and probably the staff as well, get into the kind of 
details they need to get into to make sensible judgments about what should be done. 

They don't have the expertise in many cases. They're unwilling to pay attention to 
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details. And what is going to happen is somebody is going to have a gut political 
reaction— some committee chairman is going to do something, for any number of reasons, 
some of which include the making or receiving of political contributions. And it seems to 
me that that just is not a very good way to expect rational decisions to come out of the 
legislative branch. 

On the other hand, Congress has already got more than enough to do in the areas 
in which it doesn't have time to do them and in which it has to do it. This year was 
considered a marvelous triumph for Congress because it managed to pass nine out of the 
13 major appropriations bills, and only had to have four of them go forth on continuing 
resolutions— despite the fact that Congress has now pushed back the budget process from 
when it used to be the first of July, to the first of October. And they get started early, 
and they've got a Congressional Budget Office. 

Now Fm not criticizing the Congress so much for its inability to do this, but to 
point out to you that if it can't deal with the single most fundamental problem— which is 
the budget that only Congress can deal with— what in the world are they doing taking on 
more jobs than they can handle? 

Similarly, in areas of war and peace, broad social policy, broad legislation of any 
kind— changing legislation, fixing up the mistakes of the past, making new mistakes in the 
future, only the Congress can do these kinds of things. 

(Laughter.) 

And it seems to me that even if you get down to the agency level, 
committee-specific problems, that Congress ought to be asking not whether this rule is 
right or that rule is right, but is the agency generally enforcing the law? Do they have 
their priorities straight? Are they spending their time and money usefully? And is the 
statute— or a group of statutes— they're talking about, sensible statutes, or should 
something be done about changing the statutes? 

I would say to you that a Congress that can't get its act together— assuming it 
wants to do it— to change the Clean Air Act, cannot conceivably attempt to review the 
regulations that are going to be issued under either the present Clean Air Act or another 
Clean Air Act. It is just a fact of life that they can't do them both. Right now they 
aren't doing much of either. 

And to si^gest that they have a whole new bunch of gimmicks— because that's 
really what they are— or as Chief Justice Burger called them, legislative veto shortcuts- 
is going to solve the problem is fundamentally wrong, and just causes a lot of turmoil. 
Therefore, I would say that Congress would be making a fundamental error if it 
responded to Chadha by simply trying to find a replacement for that which, as Nino 
Scalia said, doesn't need to be replaced at all. 

I guess everything that I've just said Ted Olson would agree with and stand up and 
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eheer» What I'm about to say, however, he's not going to like very much; that is, that 
Congress has no monopoly on excessive meddling. The executive branch, under this 
administration and prior administrations, does what I think is more than it ought to be 
doing with the nitty-gritty regulations of every federal agency. 

I believe that the 0MB involvement and the presidential involvement are, although 
not unconstitutional, similar to the legislative veto in their intent to control that which 
the body doing the controlling doesn't have the time or the interest or the expertise to 
do, except to operate in a kind of thumbs-up/thumbs-down, very negative and preemptory 
fashion. 

Now I don't mean to say that the President has no role in the process except in 
budgets and appropriations and appointments. What I do mean to say is the focus of the 
President and 0MB ought to be like the focus I have suggested for the Congress, broader 
rather than narrower. 

To coin a phrase in this area, I would be more in favor of a "laissez faire" theory 
of the Presidency as regard to the agencies. And much of what Nino Scalia said about 
how to deal with the independent agencies seems to me equally applicable to the 
executive branch. 

There ought to be times when the President should say no. But it ought to be 
important enough to get to the President, and ought not to be a routine matter that 
every time an agency wants to do something, it has to get the permission of 0MB. 

I recognize, of course, that under this construct mistakes wiU be made. Agencies 
will make mistakes. But they make mistakes now anyway. Some of them will be 
corrected by the courts; some of them won't be corrected by the courts. 

Congress will step in in some places by passing statutes to take these things out of 
operation. But in many cases they won't. That's also true under the legislative veto, 
0MB override, or any other kind of system you can construct. It's always going to be 
true that there are going to be some mistakes made. 

My own view is that the price of a few mistakes being made is a small price to 
pay, given the burdens on the legislative and executive branches of government now, and 
the real need for them to pay attention to those things which they and only they can do. 
In other words, they really ought to get out of the business of meddling in the day-to-day 
affairs of agencies. 

CHAIRMAN SMITH: TU recognize Ken Davis. 

MR. DAVBs I don't have any answers. But my wondering is along a line that is 
different from what anyone has mentioned. 

I think if we could bring back Hamilton and Madison and Jefferson and ask, "Did 
you intend that the power to make law should be in Congress and not in the executive 
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branch?"— each of the three would say, "yes." After all, the Constitution does say that 
"all legislative powers herein granted shall be vested in a Congress." Those three 
framers would point out that the President has incidental lawmaking power that goes 
with executing the law, making treaties, and serving as Commander in Chief. 

I want Congress to retain its power to make law. In order that it may retain that 
power, I want it to be able to delegate its power so that its power wiU be fully 
effective. And I want it to find effective ways to keep control over the exercise of the 
delegated power. 

I do not at all agree with Mr. Olson when he says that the President has the power 
to execute the law and therefore has the power of rulemaking, even though the Chadha 
opinion may say something like that. The power to execute the law does overlap a bit 
with lawmaking, but the President's main lawmaking power results from delegation by 
Congress. 

Even if Alan Morrison is largely ri^t that congressional performance is full of 
deficiencies— as I think it is— I still want Congress to keep control of the lawmaking 
power it delegates. Democracy is not without flaws, but every other system is worse, as 
ChurchiU said. 

Most of the discussion has moved away from the Levinson presentation. But my 
wondering is whether the Levinson search may be precisely what is needed. Shouldn't we 
focus our discussion on this crucial question that is easy to state but hard to answer: 
How can Congress, with aU its weaknesses and deficiencies, best keep control of 
delegated legislative power — how can Congress best keep control of rulemaking? 

Maybe the report-and-wait, with a time limit, can be worked out in such a way 
that Congress as a practical matter can keep some control. Whether it can or not, I don't 
know. But my push would be very much in that direction. 

CHAIRMAN SMITH: Thank you. 

John Knapp. 

MR. KNAPP: I would like to offer a few impressions from the perspective of a 
cabinet department which has been subject to a generic legislative review statute for 
five years now. 

These impressions are organized, more or less, to be responsive to the questions 
that Mr. Leighton asked; but I think they are somewhat confirmatory of the views 
expressed by Judge Scalia and Alan Morrison. 

Just to describe our system: Under a statute enacted by Congress in 1978, all 
Department of Housing and Urban Development rules must be sent to our authorizing 
committees 15 session days before they are published for comment in the Federal 
Register. 
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After a final rule has been published, its effectiveness is delayed for 30 session 
days. And if during that period of time either committee in either house— it's one house- 
-adopts or reports out a resolution of disapproval, the effectiveness is further delayed for 
another 90-day calendar period. 

Nothing more happens unless Congress then does something within that further 90 
day period. 

Just as an aside, it was clear in the initial conversations with the congressional 
staffs about how to implement this— particularly under what circumstances either of 
these review periods might be waived—it was clear that the pre-publication review 
period was only meant for the staff. No members would be bothered with things at that 
stage. The deferral period after publication of the final rule— that was for the members 
in case they had received constituent complaints. 

In the two and a half years that Tve been at HUD, we have had congressional 
hearings on two rules. 

Although the immediate pretext for the hearings was they were within the 
legislative review period— that is to say, after publication and during the period when 
Congress could consider, or the committee could consider, a resolution of disapproval— 
the subject matter of those rules was such that I have no doubt that those hearings would 
have been held with or without the legislative review process, and that an 
accommodation between the department and the committees would have been reached, 
as they were in those cases. 

If there had been any factor which added more weight to it in those situations, it 
was really an external factor in the sense that it was a timing factor. Neither was a 
regulatory rule in the sense of just regulating private conduct. We don't have very many 
programs under which we can do that. They were program regulations. And there was a 
necessity to have a rule effective, because we were in the middle of funding rounds. 

So that kind of timing imperative perhaps added a little bit more weight to 
reaching the accommodation, but not all that much. 

I should say that both of these instances were before the Chadha decision. Since 
Chadha we have considered the further deferral for 90 days to be unconstitutional and sin 
effect which we might more freely ignore. Therefore, Tm not sure that requirement 
would have quite the same impact at this point that it had then. 

That is really intended to be responsive to the question about advocacy. It did 
result in a congressional hearing, which gave all the advocates a different avenue. But I 
think they would have had it in any event. 

Whether there are fewer or more rules from the agency: I don't believe the 
legislative veto had any effect. Our rules, as I said, are mainly program rules that are 
necessary in any event. 
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Whether this has had any impression on judicial review: I do not know of any case 
in which the fact that a rule either survived or didn't survive legislative review under the 
statute has been taken into consideration by any court. 

There was a question as to the sustaining power. Perhaps the small number of 
occasions in which it has led to something means something. 

Another feature of our statute is that we are to submit semi-annually to Congress 
an agenda of rules that are likely to come down the pike. When we submit that agenda, 
Congress then has 30 days— the committees, that is, have 30 days to say which of the 
rules on that agenda they want submitted for pre-publication review. And we don't have 
to give them any rule that is not on the list. The last time we submitted a semi-annual 
agenda, neither committee bothered to respond to the agenda. 

One other question related to whether or not the legislative veto has had any 
impact on the quality of the rules— the output from the Department— in terms of legal 
sufficiency or clarity. 1 can't really say whether it has or not. I will only admit that as 
an internal matter, I have not hesitated in leveraging the necessity for legislative review 
into expanding the role of the General Counsel's Office in the rulemaking process. 

CHAIRMAN SMITH: I think Clark Byse was next. 

MR. BYSE: Mr. Chairman. 

Mike Davidson, it seems to me, was the first one who said what Scalia and 
Morrison have emphasized— that is that if there is a problem with respect to particular 
issues, let's deal with the problem on a discrete basis rather than on a broad, general 
basis. I think that is an eminently sensible approach. 

My second comment is addressed specifically to the chairman of the committee, 
and perhaps also to the consultant: there is a great temptation, I know, as chairman of a 
committee, to "do something;" I think you should resist that temptation in this case. 

Some people apparently would like to have this be the occasion for a re- 
examination of the problem of the "headless fourth branch"— the independent agency. 
That has been with us for a long, long time and perhaps should be addressed but not, I 
believe, in the context of Chadha. 

I think there's a very good argument that has been suggested by Peter Strauss and 
by Nino Scalia that the President could, if he wanted to, direct the independent agencies 
to submit their rulemaking to 0MB. But President Carter didn't do it, because a number 
of important people on the Hill wrote Carter a strong letter objecting to such a course. 
So it was not done, I'm convinced, not because of lack of power but because it was not 
the political thing to do. 

Now, if one wishes to explore that problem, it can be e5q)lored. But that. problem, 
it seems to me, is quite separate from Chadha. 
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rd like to ask Mr. Davidson the question whether he thinks that his view— namely 
that the problem should be dealt with on a discrete, individual basis, as it was dealt with 
for 30 years after the first reorganization act— whether that is likely to be the 
predominant view on the Hill, or whether that is just Mr. Davidson's personal view? 
Because if it is the general view on the Hill, then, for God's sake, the committee should 
not stir things up. 

(Laughter.) 

CHAIRMAN SMITH; The Conference never stirs things up. Mike, would you like 
to respond? 

MR. DAVIDSON: Well, we'U see very shortly. The proposals for broad-scale 
review are before a committee in the House and before a committee in the Senate. 

I assume that what wil come to the floor earlier than that would be specific 
amendments to the Federal Trade Commission Act or the Consumer Product Safety 
Commission Act. And it very well may be that just like the legislative veto in the 
reorganization act, it takes a model. Then the model is looked to for general application. 

So it may be as significant to look at the proposed individual applications as it is 
to the generic statute. 

But I suspect that, as with the bankruptcy system, the Congress won't be rushed 
into finding answers posed by judicial decisions, but wiU be willing to look for a period of 
time to see what the problem really is. 

Let me say one thing about the independent agencies. 

Chairman Miller and I were together in Atlanta. And Ted Olson and Judge Scalia 
were in the same room when the same issue came up— at the American Bar Association 
meeting. My personal plea at that time was to think of the Chadha decision as it is. It's 
a decision about constitutional procedures. 

Perhaps, as in Humphrey's Executor , there is language that pushes beyond those 
limits. But what the court was dealing with in Chadha was the system of law-making— 
and I think nothing more. 

And although we all probably would love to look forward to the next long 50-year 
round of constitutional controversy, perhaps we'd be better off digesting a bit longer the 
one we have just resolved. 

CHAIRMAN SMITHS I see the discussion is progressing. We've moved from 
"faceless Ixireaucrats" to "headless fourth branch agencies." So the plane, at least, is 
getting higher. 

Steve Breyer is next. 
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MR. BREYER: I wasn't planning to say anything. I could tell how I worked out a 
device some time ago which I think would largely replicate the legislative veto. But I 
feel at this point that discussing it is rather like the people who worked at Los Alamos 
describing the atom bomb. 

(Laughter.) 

My true sympathy is with Clark Byse and others who believe that reform should be 
approached through individual issues. Has Congress reaUy used broad reform strategies, 
like the legislative veto, well in stopping bad regulations? 

Well, think of what Congress did stop with it: the used ceir regulations, right? 
This was the same agency that spent a long time, a long time ago, trying to decide 
whether to label ball-bearings. This was also the same agency that had the famous "S. W. 
Africa" case. You know, whether to allow imports labelled "S. W. Africa." The agency 
thought the public would not know that "S. W. Africa" stood for Southwest Africa. 

This same agency now has proposals to label house plants so that people don't eat 
them. 

(Laughter.) 

So, 1 am doubtful about the notion that this is a correct response to the agency's 
serious problems. 

And I don't think you can simply say that the problem is that "the agencies are out 
of control," that the solution is to control them, and that aE we have to do is look around 
to see who ought to do it. 

Rather, r think each agency has problems, some of which are solved by particular 
regulations, some by changes in substantive law, and some by other procedures— aU of 
which 1 have written about extensively. To this extent, I agree with all that has been 
said already. 

CHAIRMAN SMITH: Let me call on the former head of the Federal Trade 
Commission and our Rulemaking Committee Chairman--Cal Collier— who 1 hope did not 
take the labels off house plants. W^re serving them at the reception tonight. 

(Laughter.) 

MR. COLLIER: I was going to say, Mr. Chairman, in spite of being an alumnus of 
"that agency," I wanted to assure Professor Byse and the rest of the Conference that I 
have always been a great admirer of Mike Moscow. 

(Applause.) 

CHAIRMAN SMITH: But I hope as the chairman of. our committee you are 
operatit^ under a management directive to do something, or, at least, affirmatively do 
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nothing. 

Is there further discussion? We^re reaching the end of the allotted time. Let me 
ask for a further round — 

F ran k R ei ehe, F eder al E lecti on C om missi on. 

MR. REICHE: I speak as the representative of a commission that has just had a 
va*y poor experience with Congress. 

I am not going to recount all the details. We don't have the time for it, but what 
we were considering was a regulation affecting the participation of corporations and 
labor unions in the political process. And as you know, there is, generally speaking, a ban 
on their direct participation in federal elections. 

This is something we have been considering for two and a half years. It has been 
the subject of two hearings. We have published notices for comment on two or three 
occasions. 

We finally adopted it and sent it up to the Hill. Incidentally, I note that what we 
are doing at the present tme is passively waiting for 30 legislative days, which is part of 
our statute, before promulgating regulations. 

When it reached the Hill, and despite all that consideration, two or three members 
of Congress suddenly began feeling some heat from various interest groups— as a result of 
which they indicated that they had reservations and urged us to seek more public 
comment. 

As I am sure you all know, when Congress or a member of Congress sneezes, we 
catch cold. That is precisely what we did in this case. We bent over backwards to 
accommodate Congress and scheduled an additional hearing. 

And yet, the sad part of the whole procedure is that the members of Congress 
didn't really know what they were talking atx)ut. The people who testified at this last 
hearing were people who thought we were trying to limit the participation of labor and 
business in federal electionso The truth of the matter is that the contrary was the case. 
We were liberalizing it. But I mention this to you merely to illustrate that our 
experience is not good at all in this respect. 

If one might assume that Congress would go about the business of legislative 
vetoes in systematic fashion, perhaps there is some merit to it. 

But absent that— and I see little indication that a systematic approach is possible 
or even feasible in the near future— I would like to associate myself with the views 
expressed by those who, I think, were saying, "If it's not broke, don't fix it." 

CHAIRMAN SMITH: John Benner. 
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MR. BENNER: My interest also is that of one who comes from an independent 
regulatory agency. 

In private practice I had the experience of attacking rules. As General Counsel of 
an independent agency, Fve had the experience of defending them. It has been my 
experience that there are no end of weapons with which to attack rules, and I've always 
found great difficulty in defending them. 

I think the thing that is lost si^t of when people talk about abuse of discretion as 
a premise, for concern over the Chadha decision, is that no rule springs immediately 
from the unformed thoughts of a negligent administrator. A rule always has to go 
through a fairly long process before it begins to have the harmful effects that people 
fear for their clients. 

A rule in its formulation is subjected to a process that I think is fairly rigorous. 
And the courts have never been reluctant to tell the agency when a rule has exceeded the 
clear intent of the statute. 

Congress writes the statutes. Congress controls who sits on the commissions. 
Congress controls the appropriations. Congress controls the oversight functions that it 
exercises periodically. 

I, too, fall into line with those who say the import of the Chadha decision relates 
to a problem that probably either does not exist or has been grossly magnified. 

CHAIRMAN SMITH: One additional comment. 

Paul Kamenar. 

MR. KAMENAR: Just a point of clarification and perhaps a comment as well. 

I was a little bit confused by the speakers on the impact of the Chadha decision on 
the War Powers Resolution. I understood Mike Davidson to say that there are two 
legislative veto provisions in the War Powers Resolutiorv— withdrawing troops by an 
affirmative concurrent resolution or by the 60-day, silent veto provision. 

Did you say that Chadha made only the affirmative concurrent resolution 
provision invalid, but left intact the 60-day silent provision? And yet Ted Olson said that 
both were gone, and Professor Levinson only referred to the one veto provision in his 
paper. 

The other observation I want to make generally is whether there is a difference 
between legislative veto and perhaps a veto by the legislature? For example, let's say 
the veto is invalid as applied to substantive rulemaking. The presentment clause of the 
Constitution must be followed under the Chadha decision. But there are other agency 
actions, such as interpretive rules, which may be vetoed. One example is the Federal 
Election Commission. They send up to Congress not only substantive rules, but also 
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reporting forms. If they're going to revise a form, that too must go before Congress. 

Are we saying that an agency form that the public must fill out is, in fact, 
substantive lawmaking? Or can Congress veto interpretive rules or write themselves in 
the agency as some sort of super commissioners? 

But, first, I would like clarification on the War Powers Resolution provisions. 

CHAIRMAN SMITH: Mike, do you want to respond? 

MR. DAVIDSON: As I see it, as the Administration testified, the War Powers 
Resolution eontaiiB only one veto— and that was the provision that the President would 
be required to terminate the commitment of troops into hostilities by concurrent 
resolution. 

The other provision is a substantive limitation on Presidential power enacted into 
statute. And it is that provision which we recognize raises questions about the power of 
Congress to control the power of the President as Commander in Chief— not through the 
exericise of the veto, but by the bicameral presented deciaon that there would be a time 
limitation on his authority unless he obtains new authority from the Congress. 

CHAIRMAN SMITH: Thank you. 

Let me give our panel members no more than one minute to revise— but not 
extend— their remarks if they so choose. 

I'U start with Harold Levi nson. 

MR» LEVINSON: May I say a word to those who advocate doing nothing. 

In this case, doing nothing is doing something. Now that the Supreme Court has 
spoken in Chadha, the word has gone out that the Supreme Court has tended to get 
Congress off the backs of the agencies. Whether that's a correct interpretation of the 
decision or not, the image is there. 

And some people advocate getting the White House as well as the Congress off the 
Ibacks of the agencies— notably Mr. Morrison, who made a very telling remark this 
afternoon. 

We need to realize that if we do get Congress and the President off the backs of 
the agencies, we're heading toward an administrative state governed by an elite and 
largely unaccountable bureaucracy, or by lobbyists or special interest groups if they can 
dominate the agencies. 

That may be a good idea; it may be a bad one. But if you do nothing, that's what 
you're buying into. 

CHAIRMAN SMITH: Harold, thank you. 
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Mike, would you like to comment? 

Ted? 

MR. OLSON: I only have two things to add. 

One is— Well, Vm sorry that he has left the room. Chairman Mills* has been 
consistent, because he has been in favor of the legislative veto from way before the 
Chadha decision. And after the Chadha decision he still wants to find some sort of 
legislative veto over the agency which he heads. 

Every time I hear him say that, I think of this as the "stop me before I kill again" 
syndrome. 

(Lau^ter.) 

I also wanted to answer Alan Morrison's theory that we ought to have a 
constructed, stylized anarchy where the President would get off the back of the agencies 
and quit telling them how to execute the law. 

My response to that is that Article H, Section 1 of the Constitution says the 
executive power shall be vested in the President. Article II goes on to say that "he shall 
take care that the laws be faithfully executed." It does not refer to agencies. The 
Constitution intended the President to exercise this authority, so that the voters could 
judge him when he came up for election. 

I think that's the way it ought to be. 

CHAIRMAN SMITH: Mike, did you want to make any final remarks? 

MR. DAVIDSON: Just to pick up on one thing that I said 

Although I share a great many doubts, and offered some about a general answer to 
a varied problem, I still think it does make a lot of sense to review alternatives. Because 
answers sometimes come out of particulars. 

Particular statutes may become appropriate models over time. 

There certainly will be discussion— and there's likely to be legislation in the 
Congress about particular agencies. It pays to pay attention to how the Congress 
reshapes relationships with the agencies— even with particular agencies— because those 
formulae may be looked upon as good examples for more general solutions at a later 
time. 

CHAIRMAN SMITH: 1 want to thank the panel for providing us with an excellent 
opening of the debate and participation in the debate. And, of course, I want to thank 
the members of the Conference who participated in the debate. 

I think the approach we have taken today has been successful. I hope that the 
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transcript will be available soon, so we can get it to the people who participated so they 
can make revisions of a nonsubstantive nature. 

I also ask that anyone who would like to insert additional material, of not more 
than two typewritten pages, to submit that to my office by the 21st of January. There is 
not much time between now and the first of January to work on legislative veto, but I 
hope that you can get it in by that deadline. Please send additional statements to my 
office, to the attention of Mike Bowers, who is the staff attorney who works with the 
Committee on Rulemaking and was the editor of our Guide to Federal Agency 
Rulemaking. 

So please do try to get the additional remarks in. I encourage everyone at the 
Conference who has feelings on this— every member and liaison member and Senior 
Conference Fellow— to contribute to this worL I think it will be a very useful source of 
our views on this particular issue. 

Once again, I'd like to thank the panel. 

(Applause.) 
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APPENDIX A 

Statement of Corneliiis B. Kainedy 

Senio* Conference Fellow 

Administrative Conference of the United States 

The decision of the Supreme Court in the Chadha case, if taken to the full reach 
of its broad language as the Court may have intended, would appear to strike down as 
unconstitutional any use by Congress of the legislative veto technique in a statute. Yet, 
only a few years after equally broad language in its decision in the Myers case sustaining 
the unrestrictable power of the President to remove purely executive officers, the 
Supreme Court was to say, in Humphrey's Executor , that "the narrow point actually 
decided [in Myers] was only that the President had the power to remove a post master of 
the first dass, without the advice and consent of the Senate, as required by Act of 
Congress, In the course of the opinion of the Court, expressions occur which . . . €ire 
beyond the point involved, and therefore, do not come within the rule of stare decisis . In 
so far as they are out of harmony with the view here set forth, these expressions are 
disapproved." (295 U.S. at 626.) 

The narrow point actually decided in Chadha was the unconstitutionality of a 
legislative veto provision which permitted Congress to overturn the decision of the 
Attorney General to permanently suspend and cancel the deportation proceedings against 
individual aliens when the deportation of such aliens was mandatory under the 
immigration laws. The Supreme Court, in the weeks which followed, also struck down 
without opinion the use of the legislative veto with respect to a FERC rulemaking 
proceeding and an FTC rulemaking proceeding. But it should be noted that the Supreme 
Court also affirmed a decision by a three judge court that federal pay levels 
recommended by a commission and subject to a legislative veto provision had been 
ascertained bylaw and were constitutional, five years before deciding Chadha although it 
made no reference to that decision in the Chadha opinion. 

Thus, it is possible Chadha will come within the maxim stressed by Chief Justice 
Marshall in Cohen v. Virginia, 6 Wheat. 264, 399, concerning the future applicability of 
the broad general expressions on the separation of functions, which he had made in the 
Court's opinion in Mar bury v. Madison , 1 Cranch, 137: 

'It is a maxim not to be disregarded, that general expressions 
in every opinion, are to be taken in connection with the case in which 
those expressions are used. If they go beyond the case, they may be 
respected, but ought not to control the judgment in a subsequent suit 
when the vo-y point is presented for decision. The reason of this 
maxim is obvious. The question actually before the Court is 
investigated with care, and considered in its full extent. Other 
principles which may serve to illustrate it are considered in their 
relation to the case decided, but their possible beeiring on aU other 
cases is seldom completely investigated." 
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He noted that the general expressions previously made in Marbury v. Madison were to be 
understood, therefore, with the limitations put upon them by the opinion in the Cohen 
case. 

It is appropriate, therefore, to consider, as the Administrative Conference is, 
issues involving the legislative veto which might be presented for judicial consideration 
as to constitutionality in the future. As the discussion of the matter at the 
Administrative Conference plenary session revealed, these issues could include the use of 
the legislative veto with respect to the execution of duties and responsibilities imposed 
on the executive branch by statute, the use of the legislative veto to control inherent 
executive powers, and its use to control the exercise of quasi-judicial and 
quasi-legislative functions, the latter of which includes even the FTC's power to make 
recommendations to Congress. 

What are the guiding principles to be considered in such decisions? Surely, the 
legislative veto cannot be used to control the exercise of executive discretion when the 
Executive has been vested with discretion in carrying out the duties and responsibilities 
imposed by statute. Apart from oversight, congressional control over the exercise of 
such discretion must be accomplished ty a statute limiting that discretion. Nor, I 
believe, can Congress constitutionally control, through the use of the legislative veto, 
the exercise of executive functions expressly conferred on the President by the 
Constitution, such ias his decisions as Commander In Chief, the granting of pardons and 
reprieves, and the reception of ambassadors. Nor can Congress exercise the executive 
power to appoint or otherwise execute a statute, with or without the concurrence of the 
President in its act. 

However, the Congress can impose a duty to act on the Executive and allow no 
discretion in the taking of the act, so that the act becomes ministerial and can be 
compelled by the courts by a writ of mandamus, if the subject matter of the statute is 
within the subjects on which Congress is constitutionally authorized to legislate. And 
Congress can impose statutory requirements providing for congressional notification and 
consultation, including report-and-wait requirements. At the opposite extreme, 
centralized executive branch clearance procedures also should be constitutionally 
permissible. By contrast, proposals to give Congress standing to litigate executive 
branch compliance or noncompliance with statutes would appear to violate the 
traditional "case or controversy" concepts which had developed during the centiiry and 
one half before the Constitutional Convention of 1787 used that term as a limitation on 
the scope of the exs'cise of the judicial power. 

Those who say that the legislative veto is only a mechanism designed to deal with 
a problem, and that there is no problem, are clearly wrong. Congress is always involved 
in the faithful execution of the laws just as the executive branch is always involved in 
the legislative process as part of its activity to secure or prevent the passage of 
legislation. Both Congress and the Executive are involved, similarly, in judicial decisions 
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which "declare" the meaning of statutes and the Constitution. Such judicial decisions 
supersede both executive and congressional interpretation as to the scope of executive 
authority, duties and responsibilities, and can only be changed by a subsequent judicial 
deeiaon or the amendment of the statute or constitutional provision in question. 

Arguments that the Congress cannot effectively cope with reviewing the myriad 
of executive branch rules, regulations, and other actions when it cannot get its own job 
of legislating done within reasonable time limits, and arguments that the President 
should not meddle with subordinate executive agency actions, including those of the 
so-called indpendent agencies, go to the desirability, not the validity, of such legislative 
and executive activity. It can be assumed with certainty that these issues wiU be 
resolved through the political process, although in varying and sometimes inconsistent 
ways. 

There remairs a final issue. To what extent can Congress, by a statute enacted 
pursuant to the presentment clause, vest the power to mai<e or change statutory law in 
anyone other than the Congress unless the Congress retains the power to reject such 
action? It has been held by the Supreme Court that milk price supports can be 
determined by a vote of the farmers. It has been held that federal pay below certain pay 
levels may be determined by a commission. It apparently has been held that upper level 
federal pay may be determined by a commission unless Congress rejects the 
recommendation of the commission, in which case the existing pay levels previously 
determined by a statute remain in effect. Since it is axiomatic that both houses, or even 
one house, of Congress can reject either a public petition or an executive branch 
recommendation for a law, it well may be possible for Congress to fashion various 
constitutionally permissible statutory schemes which give Congress the veto without 
legislative action subject to the presentment clause. Legislative inaction is not subject 
to the presentment clause, and it is equally effective as a means of legislative controL 

Therefore, we should pay greater heed to the maxim repeated by Chief Justice 
Marshall and consider that the broad statements with respect to the unconstitutionality 
of the legislative veto made by the Court in the Chadha case, even as followed by the 
Court in the subsequent cases, may not presage or even adumbrate the decision of the 
Court in different factual contexts in years to come. 
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statement of Victor G. RosenUum, 

Public Member 

Administrative Conference of the United States 

In any discusaon of inherent power, it is important to note that the Supreme 
Court's Chadha decision neither contemplates nor countenances claims of governmental 
power beyond the Constitution's text. The Justices' reasoning and ruling in the case are 
incompatible with any argument that utilization by Congress of legislative vetoes is an 
inherent component of legislative roles in general or of the power to delegate in 
particular. According to Chief Justice Burger, the veto, no less than Congress' original 
choice to delegate, "involves determinations of policy that Congress can implement in 
only one way: bicameral passage followed by presentment to the President." 

It would be unfortunate and misleading to read Chadha as rejective only of 
invocations of inherent power by the legislature. The Justices tie the legislative veto's 
unconstitutionality explicitly to its violation of the presentment requirement, rather than 
to intrusion upon any alleged inherent powers of the executive. 

Justice Burger's footnote 16 makes especially clear the Court's determination not 
to authorize lawmaking by the executive. To the salient question posed in the House of 
Representatives' brief ("Why is the Attorney General exempt from submitting his 
proposed changes in the law to the full bicameral process?"), Justice Burger answers, 
"Because his administrative activity cannot reach beyond the limits of the statute that 
created it." 

He reminds us that agencies are held accountable, in part, through judicial review 
of their final orders; and such orders are construed by the Justices to include "aU matters 
on which the validity of the final order is contingent rather than only those 
determinations actually made at the hearing." When a case or controversy arises, the 
courts "can always ascertain whether the will of Congress has been obeyed." It is the 
win of Congress, manifested in accordance with the constitutional requirements of 
bicamo'alism and presentment, that is acknowledged as the directive and controlling 
source for "administrative activity." Whether in behalf of the legislature or of the 
executive, efforts to legitimize the concept of inherent power are alien to the Chadha 
ease. 
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statement of Thome^ M. Susman, 

Public Mem bo* 

Administrative Conf arenee of the United States 

Professor Levinson's paper and a number of comments made during the course of 
the Assembly debate propose mechanisms for more effective congressional control and 
review of agency regulations as alternatives to the now defunct legislative veto. I join 
Judge Scalia, Alan Morrison and others who celebrate the demise of the legislative veto, 
which we perceived to be antithetical to rational, effective government. I also agree 
that Congress will devise tools for exercising its coordinate powers under the 
Constitution, and thus that our system of checks and balances is in no danger of being 
upset t^ the Supreme Court's decision in Chadha. I take this opportunity, however, to 
addre^ a brief response to those who propose elaborate mechanisms to substitute for 
legislative veto— mechanisms to give Congress continuous and tight control over 
rulemaking by the federal establishment— because I believe such a development will 
prove its own downfall. 

As other have commented, the stronger and broader the scope of legislative 
review of rulemaking, the less important becomes judicial review. I do not, however, see 
our national legislature developing into what Prof^sor Levinson characterizes as a "poor 
man's court." At best there wiH develop a two-tiered review system in the Congress: 
Staff may possibly become the "poor man's court," because only staff will respond to 
most public entreaties concerning the wrong-mindedness of federal regulation. But 
members of Congress themselves will constitute, even more than they are today, a "rich 
man's court." Only those with resources to make campaign contributions or to influence 
large sectors of the voting population will gain direct access to members whose time- 
already shrinking beyond reason— will be stretched even thinner on matters relating to 
review of rules. 

If Congress undertakes methodically to review and either approve or disapprove 
individual federal regulations, the following is likely to occur: 

° Congressional staff will grow larger, since it will need to include the ej^ertise 
to exercise effective review over the products of the expertise exercised by the 
executive branch and independent agencies. 

" Members of Congress will perforce be interested only in those rules with 
well-organized and well-funded supporters or opponents. 

° Committee and subcommittee chairmen, already beyond the breaking point with 
legislative and high-visibility oversight hearings, will appoint staff hearing officers to 
preside over the congressional review process. 

® Soon Congress will be forced towards increased accountability in its own process 
of reviewir^ regulations. Since congressional review will provide the only practical 
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review, such matters as fairness, equal access, and efficiency will require the 
development of a complex set of procedures and institutional structures within the 
Congress to cope with the wei^ty and time-consuming rulemaking review function. 

" The "nameless, faceless bureaucracy" that has borne the brunt of so much 
criticism by virtue of its responsibility for initiating and promulgating rules within the 
federal establishment will be replaced by a "nameless, faceless bureaucracy" with 
responsibility for reviewir^ rules within the legislative establishment. 

As Congress finds itself faced with a growing, out-of-control bureaucracy, 
individual members will find that they— and not the executive branch or agency 
officials— are being held responsibile for deciding that an emission standsird should be 5% 
instead of 1%, or that airlines should have no- sm old r^ sections, or even that ballbearings 
or plants must be labelled. 

As things progress, Congress will have built itself a fine and grand review 
structure performing quasi-legislative, quasi-judicial, and quasi-executive functions. 
These will be surrounded with the full panopoly of procedural protections to assure that 
the process will have at least the same kind of safeguards as those provided in 
administrative proceedings. (At that time the Administrative Conference, no doubt, can 
turn its attention to improving legislative procedures.) 

In the end, this new congressional bureaucracy and its complex procedural 
safeguards, along with the personal responsibility members will have for the ultimate 
rulemaking product, will prove too much for members to handle. They will at that time 
be inclined to do the wise and efficient thing: dismantle the legislative review process, 
and send rulemaking and its review back to the agencies and the courts where they 
belong. Shortly thereafter Congress can be depended upon to wonder what it can do to 
strengthen once again legislative control over agency actions. 
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Statem^it of Tarrence M. Scanl(xi, M^nber, ACUS 
and Vice Chairman, Consume* Prodwst Safety Commissirai 

When first contacted on the day the U^. Supreme Court decision was announced 
in Immigration and Naturalization Service v. Chadha, et al. (Slip Opinion No. 80-1832, 
decided June 23, 1983), I said then in response to a media inquiry and will repeat that 
". . o to the extent that Congress more accurately reflects the mood of the American 
people than the regulators, the review that has been eliminated [i.e., the legislative veto] 
is one that I feel was a very important balance and restrednt on regulation." I also stated 
that, with the elimination of this additional review of the regulator's action and the 
resulting increase in power granted to us, our level of responsibility increases as well. 
Accordingly, 1 stated that, '1 hope history proves we were worthy of that responsibility." 

I stand by those preliminary remarks and, on further reflection, I thinl< they 
adequately reflect my views today and I am certain many of yours as well. The added 
responsibility placed upon regulators, in absence of the legislative veto, is one I take 
seriously and view with some concern; and I am sure all those in a similar position do so, 
as well. 

Unfortunately, self-policing and self-restraint have hardly been the forte of most 
regulatory bodies. A need for adequate checks and balances is, I believe, self-evident. 
An external check on the power of regulatory authorities is, I think, necessary and 
important if we are to provide the maximum benefit to the public. 

Judicial review is, of course, always available on any proposed regulation. But all 
of us familiar with the costs and delays inherent in the judicial process as it exists today 
would hardly look to this method of review as "one last resort" for those to be 
regulated. Often, those affected by such regulations are smaU businesses or 
minority-owned enterprises, an area I specialized in for thirteen years prior to my 
appointment to the CPSC. These individuals and groups are least able to turn to the 
costly and often long-delayed judicial review process when faced with regulation that 
may adversely impact on their businesses or even place their very survival in jeopardy. 

It is possible I may be in a minority among regulators, both at the CPSC and 
elsewhere in the federal establishment, in that I favor congressional review and authority 
to disapprove regulatory actions. My work with small business development compels me 
to this concluaon. My call is for a shared responsibility with the Congress, the 
representatives of the American people. This is one of the best barometers I know of, 
along with the President, of citizens? hopes, fears, and aspirations. Accordingly, I favor a 
legislative response to the challenge posed to all of us by the loss of the legislative veto. 



V Mr. Scanlon submitted this statement on July 13, 1983, to the Subcommittee on 
Administrative Law and Governmental Relations of the Committee on the Judiciary, U.S. 
House of Representatives. 
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The form and format of such a response is, of course, the more difficult 
question. It is not easy to say what method Congress should use to supa-vise the exercise 
of delegated powers. The two specific proposals I am familiar with have both been added 
on the House side to our reauthorization bin (H.R. 2668). They would serve to put this 
particular commission on notice that we cannot e3q)ect ah unabridged power to 
regulate. One proposal would give both the legislative branch and the President 90 days 
(continuous days of the congressional session) to disapprove a final rule or regulation by 
joint resolution. 

The other proposal would provide that both legislative bodies and the President 
must in substance affirmatively approve any regulation before any appropriated funds 
may be used to place in effect that safety rule. No time limit for action is set out in 
that particular proposal. This, in my view, is the more stringent check on regulatory 
conduct. Mere inaction by either house or, more importantly, a single committee of the 
House or Senate would effectively kill any safety rule or regulation. I need not tell you 
of the potential of inaction by a congressional committee on any given proposal due to 
the enormous number of bills introduced annually. Congress could be potentially faced 
with the added burden of legislative processing of the many regulations promulgated 
yearly. Such inaction would be, 1 suspect, the norm rather than the exception. 

Regardless of which proposal is ultimately adopted, the public good—in our case at 
the CPSC, the specific wen being and safety of consumers in the complex and diverse 
marketplace of America—will best be served by congressional and executive action on 
any proposed regulation, as weD. as judicial review. Such shared responsibility, 1 believe, 
is the best chance to produce a "consensus" that is possible to be reflective of the very 
diverse and complex society which is the United States today. I am sure the Congress, as 
well as the executive branch, can and will be able to meet the challenge posed by this 
Supreme Court decision. Not only will the traditional separation of powers be 
maintained, but also the process will be such that all of us can fulfill the mandate with 
which we are charged— to provide for the common good. 
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Statemoit of Nancy Harvey Steorts, Chairman, 
Consumo* Product Safety Commissi on 

Between 1981 and the Supreme Court's June 1983 decision in Immigration and 
Naturalization Service v. Chadha , legislative veto fs'ovisions applied in three of our 
statutes. They provided a choice between a two-house veto and what we think of as a 
"one-and-a-half-house" type—either the House of Representatives or the Senate could 
have vetoed a regulation, as long as the other House of Congress did not disapprove the 
veto. There seems to be no question that these types of provisions were covered by the 
Supreme Court's decisions in Chadha and in the subsequent Federal Trade Commisaon 
used-ear sales ease. 

It is importemt to note that Congress never invoked any of the legislative veto 
provisions in the Commission's statutes. It is just as important to note that Congress has 
twice taken a direct hand in our regulatory process, once by issuing a consumer product 
safety standard legislatively (cellulose insulation) and once by amending another one of 
our consumer product safety standards (power mowers). 

Histca-y suggests that there is reaUy no need for legislative veto provisions in our 
statutes, although we can function with a workable legislative veto provision. During its 
last session, the House passed two alternatives to the 1981 legislative veto provisions in 
our statutes; 

1. Congressman Levitas offered a proposal that no funds appropriated to the 
Consumer Product Safety Commission for fiscal years 1984, 1985 or 1986 may be used to 
"place in effect" a safety regulation published in final form by the Commission (after 
enactment of the provision emd before October 1, 1986) unless a joint resolution 
approving such a regulation has been enacted and signed by the President. This would 
provide that inaction by either house or the President constituted a veto. 

Some questions are raised by this proposal: If Congress and the President do not 
act, the Commisaon cannot enforce any new safety regulations. With no time limit for 
congressional action, it is possible that a Commission safety regulation which Congress 
may ultimately approve win be unnecessarily delayed. Likewise, revocations, exemptions 
to regulations, and minor amendments that reduce the regulatory burden on industry 
would also be delayed. 

Does it mean that a rule will be "on the books" after the established effective 
date, but that the Commission cannot spend money to enforce it? If so, does the 
regulation preempt all state and local requirements that address the same risk of injury 
under section 26 of the Consumer Product Safety Act? And may private parties enforce 
the regulation under section 24 of the Act? When is the proper time for "a person 
adversely affected" by the regulation to challenge it in court under section 11 of the 

j^/ Included at the request of Mr. Scanlon. 
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Act? (Can anyone even be "adversely affected" by a regulation that may never be 
"placed in effect"?) In fact, after a safety regulation has been "enacted" with 
congressional and presidential approval, is judicial review still appropriate or 
meaningful? 

2. Congressman Waxman introduced a proposal which would jM'ovide that no 
Commission rifle "may take effect if, within 90 days of continuous session of the 
Congress ... a joint resolution disapprovir^ such rifle is enacted." Unless a veto action 
has the approval of both houses of Congress and the Preadent, like any other legislation, 
the regulation would go into effect. 

A problem raised by this proposal concerns the 90-day continuous session 
requirement. This can translate into a period much longer than three months. During 
this lengthy and indeterminate period of time, there is uncertainty about the effective 
date and confusion within the regulated industry. It woifld be much better to establish a 
specified number of calendar days. 
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Statem^t of Sti£u-t M. Statler, Member, 
Consume Product Safety CommissiMi 

How now, Congress? What to do, now that the legislative veto has been struck 
down by the Supreme Court as unconstitutional? 

As a means of oversight by Congress, veto authority by either or both houses had 
been widely applied to a slew of government activities, ranging from budget policy to 
clean air, war powers to arm sales to home rule for the District of Columbia. In all, 
some 200 legislative veto provisions had been written into various laws. 

Until the Court acted last June in Immigration and Naturalization Service v. 
Chadha , legislative veto meant that agency rulemaking— intended by Congress to reflect 
careful deliberation on the merits, and due process safeguards— often gave way to a 
tug-of-war by special interests pleading special cases, often behind closed doors. 
Similarly, presidential decisions could be second-guessed and reworked by just a few in 
Congress who wished to change administration policy or reserve a piece of the action. 

But the legislative veto circumvented the orderly plan set forth in Article I of the 
Constitution by allowing Congress to block an executive branch order or independent 
agency regulation without the full participation of both houses of Congress and the 
Presidento 

Predictably, the outcry from Capitol Hill following the Court's expansive ruling 
was loud and anguished. Typical of the early reaction was the House's legal counsel 
decrying the fact that "It took the court 18 months to screw up what it took Congress 50 
years to set up." Some in Congress sought ways to reclaim what they perceived as a 
critical loss of leverage in the balancing act between the branches of government. To 
offset the effects of Chadha, they proposed "fixes" ranging from a constitutional 
amendment reversing the rulingj to limitir^ federal court authority to hear cases 
involving the legitimacy of any such vet<^ to redrafting each of the 200 affected 
statutes. 

In truth, however, Congress has not in any way lost its ability to influence 
executive branch activity. Any po-ceived loss can be regained through use of the 
authority Congress already has at its disposal. Congress can continue to influence the 
policies and priorities of the agencies it has created, if it chooses: (1) by reclaiming 
some of the extensive authority it previously has delegated to the executive branch, (2) 
by more effective use of the oversight and appropriations process; or, (3) if it deems 
necessary by forging a procedure for a two-house (bicameral) review and expression of 
disapproval of designated, major actions, with subsequent submission to the President for 
disapproval. 



^/ Included at the request of Mr. Scanlon. 
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As to the first, Congress readily can move to curtail or limit powers it long ago 
delegated to the President and the executive branch. By statute, for example, it could 
take back some of the sweepir^ powers accorded to the Office of Management and 
Budget under the Budget and Accounting Act. Congress might reassess the enormous 
power 0MB has to set a budget "mark" for federal agencies, which they are then required 
by law to support in testimony before Congress regardless whether the mark happens to 
be sufficient to fulfill a statutory mandate or not. 

Or Congress might examine anew OMB's authority to set agency personnel ceilings 
without any current review by Congress—and how that authority can be used to defy or 
frustrate policies and priorities which the Congress holds dear. 

Or Congress mi^t act to recoup some of OMB's powers under the Paperwork 
Reduction Act by which it controls the collection of vital information by government 
agencies— even the so-called "independents." 

Or Congress could rewrite legislation which now accords an administration in 
power, through the Department of Justice, leverage to influence agency lawsuits. Such 
statutes give the executive branch practical control over what legal and policy positions 
the government will pursue in critical litigation involving such issues as superfund abuses, 
broadcast license renewals, women's rights, affirmative action, busing, and the like. An 
administration in power can decide, regardless what Congress thinks, what companies, 
which industries, and whose PAC contributors will be sued, and which will not . 

Of course, any of these suggested revisions would require legislation which might 
well be vetoed by a President. But a determined Congress, if truly concerned about its 
eclipse of power, would stiU have the option, by a two-thirds vote, to override the 
President and impose its legislative will. 

Second, Congress mi^t choose to make more extensive use of the oversight and 
appropriations process to guide agency decisionmaking. We could see an increased use of 
amendments, or riders, to funding bills, for example. A President would face a tough 
decision if he disagrees with such a rider, since disapproving a funding biU could either 
trigger a politically dams^ng veto override, cr cut off the funding process for several 
departments of government at a time. 

Congressional oversi^t can also become a much more effective means than it is 
today for checking on the implementation of legislative policies and priorities. In order 
to accomplish this, however, the current hodgepodge of committees and subcommittees 
with overlapping jurisdictions would have to be untangled and streamlined. 

Third, if Congress believes that some semblance of a legislative veto is still in 
order, it could readily fashion one that passes constitutional muster. Such a proposal— 
the so-called "Agency Accountability Act of 1983"— already has been introduced by 
Senators Carl Levin (D-MI) and David Boren (D-OK), and co-sponsored by Senators 
Kasten (R-Wisc), Grassley (R-IA), DeConcini (D-AZ) and Dixon (D-IL). It proposes a 
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"report and wait" review for all significant agency rules. No rule would take effect for 
30 days after final publication in the Federal Register. During that time, a committee of 
either house with jiirisdiction over the rule could vote to report a joint resolution of 
disapprovaL If that happened, both houses of Congress then would have 60 days to pass 
the resolution and the President would have to sign it in order to prevent the agency rule 
from taking effect. 

Presumably, only truly objectionable rules would be reviewed, and the review 
accomplished within a short time-frame, using expedited procedures to prevent it from 
getting tied up in extended floor debate. This approach would meet the Supreme Court's 
requirement of approval by both houses and submission to the President, as outlined in 
Chadha . 

A variation proposed by Congressman Elliott Levitas (D-Ga), would require 
approval of each and every agency rule by both houses and the President before it could 
go into effect. This procedure would involve Congress in a tedious, time-consuming 
examination of trivial agency matters, at the expense of weightier policy issues such as 
national security, and vital domestic and foreign policy priorities. Such a procedure for 
reviewing the 3000-plus regulations issued just last year, for example, would paralyze 
Congress as a forum of policy development and lead to intolerable delays in agency 
rulemaking. It might even flunk the high Court's test of constitutionality, since mere 
inaction by either house would constitute a de facto veto of an agency rule. 

Notwithstanding the much-baUyhooed cries of judicial incursions on Congress' 
turf, the Chadha decision has not displaced Congress from its preeminent constitutional 
role. The decision may have temporarily increased the legislative workload, and given 
Congress much to ponder, txit the perceived loss of power is heirdly a real one. There is a 
wide array of options available to Congress to continue or even enhance its review of 
Presidential and agency activities. 

The challenge for Congress now is to give the legislative veto issue its most 
careful and creative deliberation, and develop a response which duly reflects the proper 
balance of power between the respective brsinches of government. Now is not the time 
for quick fixes or overreaction, while assessing one of the most far-reaching Supreme 
Court decisions on the separation of powers in the history of this republic. 
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APPENDIX B 

L INTRODUCTION 

The Supreme Court invalidated various types of "legislative veto" systems 
in INS V. Chadha , decided on June 23, 1983,^ and in a group of companion cases 
decided without opinion on July 6, 1983. The combined result of these cases is 
that a legislative veto system is unconstitutional, whether the affected agency 
action is adjudication or rulemaking,'^ whether the agency is an executive 
department or an independent commission, whether the veto is by a single 
House or by a concurrent resolution of both Houses of Congress," and whether 



1. The Supreme Court has noted that the term "veto" has come into common 
use to describe the type of device that was at issue in the Chadha case. 
INS v, Chadha, 103 S. Ct. 2764, 2771 n. 2 (1983), 

2. INS v. Chadha, 103 S„ Ct. 2764 (1983). 

3o Consumer Energy Council of America v. FERC, 673 F.2d 425 (D.C. Cir. 
1982), affd sub nom. Process Gas Consumers Group v. Consumers Energy 
Council of America, 51 LW 3935 (U.S. 1983); Consumers Union, Inc. v. 
pre, 691 F.2d 575 (D.C. Cir. 1982), affd sub nom. U.S. Senate v. FTC, 51 
LW 3935 (U.S. 1983). 

4. The agency action was adjudication in Chadha and rulemaking in the 
companion cases cited supra, note 3. 

5. The affected agencies in the cases cited supra, notes 2 and 3, are the INS, 

FERC and FTC. 

6o Chadha and Consumer Energy Council involved a one-house veto; 
Consumers Union involved a two-house veto; supra, notes 2 and 3. 
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7 
the veto is interposed before or after the agency action heis become effective. 

Neither Chadha nor the companion cases involve the specific constitutional 

attributes of the President, such as the presidential power as commander-in- 

8 9 10 

chief, foreign affairs organ, or grantor of clemency. Thus, the cases do not 

appear to control in systems such as that established by the War Powers 

Resolution, which attempts to accommodate the constitutional powers of the 



7. In Chadha the veto was interposed after the agency action had become 
effective. In the two companion cases cited in note 3, supra, the veto was 
interposed before the agency action had become effective, and the veto 
was intended to prevent the agency action from ever becoming effective. 
Chadha also appears to overrule, by implication, the decision of the closely 
divided Court of Claims in Atkins v. United States, 556 F.2d 1028 (Ct. CI. 
1977), cert, denied, 434 U.S. 1009 (1978). The statute at issue in Atkins 
provided that the President's recommendations for changing the salaries of 
certain government officials would become effective unless either house of 
Congress adopted a resolution of disapproval within thirty days. The 
statute may be viewed, either as a delegation of authority to the President 
to change the salaries, subject to a one-house veto, or as a congressional 
declaration that its silence during thirty days after a presidential recom- 
mendation is tacit approval of the recommendation. Under either view, 
the statute does not appear to remain valid under the Chadha holding. 

8. U.S. Const., Art. II, Sec. 2, cl. 1. 

9. U.S. Const., Art. II, Sec. 3. 

10. U.S. Const., Art. II, Sec. 2, cL 1. 

11. P.L. 93-148 S 5, 87 Stat. 555, 556-57 (1973), 50 U.S.C. 1544. This 
resolution is included in a compilation of statutes which contain legislative 
veto features, appended to the dissenting opinion of Justice White in 
Chadha, 103 S. Ct. at 2792, 2811. This compilation, based on the brief for 
the United States Senate, summarizes the War Powers Resolution as 
follows: "Absent declaration of war. President may be directed by 
concurrent resolution to remove United States armed forces engaged in 
foreign hostilities." The present reporter, for reasons indicated in the text 
accompanying this footnote, does not regard the Chadha decision as 
rendering the War Powers Resolution invalid. 
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President as commander-in-chief with the constitutional power of Congress to 

12 

declare war. The eases eill involve statutes in which Congress delegated 
authority to an agency, while at the same time reserving the power of one or 
both Houses of Congress to exercise a veto over the agency's exercise of that 
delegated authority. The Court stated in Chadha t-*-^ "Congress must abide by its 
delegation of authority until the delegation is legislatively altered or revoked." 
This appears to be the holding of the companion cases as well as Chadha . When 
Congress delegates authority to an agency, Congress may not attach a re- 
servation that would allow one or both Houses to exercise a legislative veto. 
Congress retains its power to enact a new statute, which must be presented to 
the President for approval or veto, and which can modify or repeal the authority 
that was delegated to the agency by the old statute. 

Similar decisions had been reached by all state supreme courts that had 

14 
addressed the issue, although the United States Supreme Court did not mention 

these state court precedents in Chadha. The courts of Alaska, ^^ New 



12. U»S. Const., Art. II, Sec. 2, CL 1; Art. I, Sec. 8, cl. 11. 

13o 103 So Ct. at 2786o 

14. See generally Levinson, Legislative and Executive Veto of Rules of 
Administrative Agencies: Models and Alternatives, 24 Wm. & Mary L. Rev. 
79, 83 (1982) (hereinafter cited as "Legislative and Executive Veto"). 

15„ State V. A.L.LV.E. Voluntary, 606 F.2d 759 (Alaska 1980). 
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Hampshire, New Jersey and West Virginia had held, before Chadha , that 
an agency performs an executive function when it carries out the mission for 
which the legislature delegated authority. The legislature may always repeal or 
amend the delegation of authority by enacting a new statute, pursuant to the 
procedure prescribed in the state constitution which requires concurrence of 
both houses of the legislature and presentment to the governor for approval or 
veto. The legislature may also exercise its traditional indirect control over 
agencies, by methods such as appropriations, investigations, participation in 
appointments, and follow-ups on constituents' casework. The legislature may 
not, however, establish a system under which a resolution of one or both houses, 
without presentment to the governor, could nullify the action of an agency in the 
exercise of its delegated authority. 

The Connecticut Constitution was amended in November 1982, to validate 

19 
that state's legislative veto system. In a number of other states, legislative 



16. Opinion of the Justices, 431 A.2d 783 (N.H. 1981). 

17. General Assembly v. Byrne, 448 A.2d 438 (N.J. 1982), holding that an 
across-the-board system of legislative veto violates the state constitution. 
But see the companion case of Enourato v. New Jersey Building Authority, 
448 A.2d 449 (N.J. 1932) sustaining a statute which provided for a two- 
house veto of certain decisions of the Building Authority, based on the 
court's conclusion that the veto was a necessary component of a system of 
cooperation between the executive and the legislature. One feature of the 
system was that the governor had statutory power to veto all actions taken 
by the Building Authority. 

18. State ex rel. Barker v. Manchin, 279 S.E.2d 622 (W. Va. 1981). 

19. Conn. Const., Art. II (as amended Nov. 1982). 



veto systems exist without express validation by the state constitution and 
without any judicial resolution of the constitutional issue. " Most states, 
however, provide mechanisms other than the legislative veto, as means of 
maintaining legislative oversight of agency actions." Where pertinent, the 
models found in various states are noted in this report. 

Chadha and the state legislative veto cases carry important implications 
regarding the power of the President or governor to supervise the agencies. If an 
agency's performance of its delegated authority is indeed an executive function, 
that function arguably falls within the supervisory power of the President or 
governor, under the constitutional mandate that requires the chief executive to 
take care that the laws are faithfully executed. Of course the legislature can, if 
it wishes, expressly authorize the President or governor to supervise all or some 
of the agencies. But even without statutory authority, the President or governor 
may be in a position to claim, under Chadha and the state cases, a constitutional 
basis for supervising all agency action that is classified as being "executive." 
This aspect of Chadha will be addressed again later in this report. 



20. A one-house veto is provided by Okla. Stat. Ann. tit. 75, § 308. Two-house 
vetoes are provided by Conn. Gen. Stat. § 4-168(b); Idaho Code §§ 67-454, - 
5217, -5218J IlL Ann. Stat. ch. 127, §§ 1007.01-.10; Kan. Stat. Ann. SS 77- 
426, -.475 La. Rev. Stat. Ann. § 49.969; Mich. Comp. Laws Ann. SS 24.235, 
-.245, .250-252; Mont. Code Ann. §§ 2-4-401 to -412, 5-14-101; Nev. Rev. 
Stat. SS 233B.067, .068; Ohio Rev. Code Ann. § 119.03(H), (I); Va. Code S 9- 
6.14:9. Additional states have two-house veto systems that apply only to 
limited agencies or functions. Legislative and Executive Veto, supra note 
14, at 81-82, 

21. See generally Legislative and Executive Veto, supra note 14. 
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Congress may consider a wide range of optional responses to Chadha . One 
type of response is to ignore or even defy the Supreme Court's decision. A mild 
flurry of defiance is indicated by the statutes containing legislative veto 
provisions that have been enacted since Chadha . ^ Some statutes containing 
legislative vetoes — whether enacted before or after Chadha — may escape 
judicial review for lack of a plaintiff with standing or for other reasons that 

no 

prevent the courts from exercising review.'''' One view is that Congress and the 
agencies can justifiably enact and implement any statute until the Supreme 
Court has directly held that very statute unconstitutional, even though the 
statute obviously violates the holding of prior Supreme Court decisions regarding 



22. The power to veto specific types of agency action is conferred upon the 
appropriations committees by Department of Housing and Urban 
Development — Independent Agencies Appropriations Act, 1984, P.L. 98- 
45^ 97 Stat. 219 (July 12, 1983); Supplemental Appropriations Act, 1983, 
P.L. 98-63, 97 Stat. 301 (July 30, 1983); and Department of Transportation 
and Related Agencies Appropriations Act, 1983, P.L. 98-78, 97 Stat. 453 
(Aug. 15, 1983). Other post-Chadha statutes containing legislative veto 
provisions are National Aeronautics and Space Administration 
Authorization Act, 1984, P.L. 98-52, 97 Stat. 281 (July 15, 1983) 
(conferring the veto power upon the authorizing committee) and Caribbean 
Basin Recovery Act, P.L. 98-67, 97 Stat. 384 (Aug. 5, 1983) (authorizing 
the President to suspend duty-free treatment and proclaim a duty rate 
subject to section 203 of the Trade Act of 19 74, which provides for a 
concurrent resolution of disapproval). These statutes were compiled in a 
listing submitted by Louis Fisher, Congressional Research Service, Library 
of Congress, to the Committee on Rulemaking of the Administrative 
Conference of the United States at its meeting on September 16, 1983. 
The listing was based on statutes enacted through P.L. 98-88. 

In another action that appears inconsistent with the Chadha decision, 
the Senate adopted a resolution on Sept. 20, 1983 to impose a moratorium 
on the sale of coal leases by the Secretary of the Interior. N.Y. Times, p. 
15 (Sept. 21, 1983). 

23. This possibility is discussed in the remarks by Congressman Moakley, 129 
Cong. Rec. H. 4824, 4826-27 (daily ed. June 29, 1983). 



other statutes. The contrary view is that Congress and the agencies are 
ethically bound to conform in good faith to the precedential effect of Supreme 

Court decisions, and to abandon practices that the Supreme Court's precedents 

24 
clearly forbid. 

Another type of congressional response is to conduct hearings, create a 

study commission, or take other measures to examine the impact of Chadha and 

25 
recommend a response. This approach can hardly be criticized, unless it leads 

to unreasonable delay in taking corrective action. 

Any congressional response to Chadha could be either specific (directed to 

an identified agency or program) or generic (directed to agencies or programs in 

general). Although most states have enacted generic statutes providing one or 

another system of legislative oversight of agency rulemaking, the existing 

federal statutes creating legislative vetoes are all specific and could therefore 

be changed by specific statutes directed to some or all of the affected agencies 

or programs. As an alternative, one or more generic statutes could change the 

existing legislative veto systems and at the same time establish a general 

framework to facilitate congressional control over all agencies. Under a 



24. See discussion of the impact of Supreme Court decisions in Levinson, Book 
Review, 1970 Wis. L. Rev. 944. 

25. Senator Moynihan has introduced a bill to create a study commission. S. 
1591, 98th Cong., 1st Sess. (1983). 

26. The Senate passed a bill providing for a generic two-house veto, S. 1080, 
97th Cong., 2d Sess. § 13 (1982), but the measure died in the House. See 
Moakley, supra note 23, at H 4825. 
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generic approach, a major issue is whether to treat all agencies uniformly, or to 
make distinctions among various categories of agencies, depending on whether 
they are executive departments, independent commissions, or government 
corporations. 

For purposes of analysis and discussion, this report assumes that Congress 
will take some type of legislative action in response to Chadha , in order to 
provide effective oversight of agency rulemaking. (Agency action other than 
rulemaking may also require new types of congressional oversight, as illustrated 
by Chadha itself, which arose from agency action other than rulemaking, but the 
present report is limited to a discussion of congressional oversight of rule- 
making.) The report devotes most attention to across-the-board, generic types 
of congressional action in response to Chadha, although some mention is made of 
specific measures, such as tightly drafted delegations of authority or 
appropriations riders. The discussion of generic solutions can be readily adapted 
to analyze the possibility of similar legislation addressed, instead, to specific 
agencies or programs. 

The report explores four groups of models that Congress could feasibly 
consider, in order to provide effective oversight of agency rulemaking after 
Chadha and its companion cases. The first group of models focuses on control 
mechanisms within Congress itself, including the creation of "report and wait" 
systems of agency rulemaking, with congressional review built into the process. 
The second group of models examines the possibility that Congress will con- 
centrate its oversight on a single executive agency, which will be the clearing- 
house through which all other agencies must channel their rules. The third group 
looks to changes in the system of judicial review as a means of enhancing 



congressional control over agencies' rulemaking. Fourth, the report notes the 
possibility of a constitutional amendment as a solution. The report concludes by 
describing two options that appear to be the most useful types for congressional 
follow-up to Chadha . Each of these options consists of a distinctive package of 
features that are contained in the models discussed earlier in the report. Each 
optional package is similar to existing systems in some states. 

n. MODELS OF CONGRESSIONAL CONTROL 

Under the existing system. Congress delegates rulemaking and other 

powers to an agency. After appropriate procedures, the agency promulgates 

27 
rules which have the force of law, subject to judicial review or to amendment 

of the enabling statute. The basic congressional control is the power of Congress 

to enact, amend or repeal the enabling act. Congress wields ancillary powers, 

such as appropriations, investigations, appointments and follow-ups to 

constituents' casework. Assuming that the legislative veto is no longer available, 

Congress can strengthen its control over agency rulemaking by adopting any one 

or more of the following mechanisms. 

A. Tighter Enabling Acts 

Congress could put more detail in the enabling acts, thereby reducing the 
scope of the agencies' discretion. Of course an enabling act should contain a 
reasonable amount of detail. A serious lack of detail could theoretically be 
grounds for holding the statute unconstitutional, as an excessive delegation of 

9 R 

authority to the agency. Even if the statute contains enough detail to pass 



27. See, e.g., United States v. Nixon, 418 U.S. 683 (1974). 

28, Federal courts have tolerated broad delegations to agencies in recent 
years, e.g., Amalgamated Meat Cutters 3c Butcher Workmen v. Connally, 
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muster under the delegation test, the statute may still be viewed as un- 
satisfactory if the amount of discretion conferred upon the agency is "too much," 
as measured by prevailing political notions about the proper allocation of 
functions between Congress and the agencies. On the other hand, a highly 
detailed statute may confer "too little" discretion upon the agencies, and the 
drafting of this statute may bog Congress down in details that are better left to 
the agencies. 

B. Restrictions on Use of Funds 

A related technique is the insertion of restrictions in the authorization or 
appropriations bills, to limit the purposes for which the agency may use the funds 
provided by statute. These restrictions could feasibly state that the agency may 

not use any funds for the purpose of adopting rules that would contain certain 

29 
types of provisions. The functional effect of these restrictions resembles the 

effect that could be achieved if similar restrictions were written into the 

enabling act, although the method of processing by congressional committees and 

the parliamentary procedure to enact the measure may follow a different route. 



Continuation of Footnote 28. 

337 F. Supp. 737 (D.D.C. 1971), but some state courts hold similar 
delegations unconstitutional as violations of separation of powers, e.g. 
State Compensation Fund v. De La Fuente, 501 P.2d 422 (Ariz. 1972); 
People V. Tibbitts, 305 N.W.2d 152 (111. 1973). 

29. See, e.g., the restrictions placed on the power of the Federal Trade 
Commission to issue trade regulation rules relating to the funeral industry, 
P.L. 96-252, S 19 (1980), and remarks by Congressman Glickman, 129 Cor^. 
Rec. H 4775-76 (daily ed. June 29, 1983). 



-10- 



C. Sunset 

Congress could place time limits on the effectiveness of enabling acts or 
rules. This would cause the acts or rules to expire at a certain date unless 
revived by new legislative action. " 

p. Congressional Calendar for Agency Rulemaking 

Congress could establish an agenda or calendar for the rulemaking of 

agencies — or at least for the major rulemaking of the major agencies — in 

31 
which Congress would indicate its priorities and preferences. 

K More Rigorous Rulemaking Procedures 

Congress could impose more rigorous rulemaking procedures upon the 

agencies, such as the requirement that the agency head personally approve all 

rules, or that rulemaking proceedings be conducted by an independent 

32 
administrative law judge, or that the agency receive and consider input from 

congressional committees, "public interest" groups, or others. 



30. The Chadha opinion mentions durational limits on the authority granted to 
agencies, as a legitimate means of congressional control of the agencies. 
103 S. Ct. at 2786, n. 19. 

31. This approach is elaborated in R. Litan and W. Nordhaus, Reforming 
Federal Regulation (1983). The proposal deserves serious study, but the 
present reporter is not convinced of its practicality. 

32. Minnesota gives significant responsibilities to independent administrative 
law judges in the agencies' rulemaking processes. Minn. Stat. § 15.0411, 
subd. 3; Auerbach, Administrative Rulemaking in Minnesota, 63 Minn. L. 
Rev. 151 (1979); Harves, Making Administrative Proceedings More 
Efficient and Effectives How the ALJ Central Panel System Works in 
Minnesota, 65 Judicature 257 (1981). 
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F^ Informal Notifieation and Consultation 

A statute could require an agency, before adopting rules, to notify or 
consult with the appropriate congressional committee(s). The committee would 

not be able to exercise a veto, but would be able to exercise its traditional 

33 
powers, such as holding hearings or introducing legislation. The agency would 

be theoretically free to proceed to adopt a rule, even if the committee or its 

members had expressed their objections. As a practical matter, however, 

agencies would be expected to withdraw or modify their proposed rules 

"voluntarily" in response to the non-binding objections of the committee or its 

members. 

Even without a statute requiring agencies to notify or consult with the 
appropriate congressional committee(s) before adopting rules, an understanding 
could prevail, that agencies would voluntarily notify or consult. This under- 
standing could be coupled with the other understanding mentioned above, that 
the agencies would voluntarily withdraw or modify their proposed rules if the 
committee or its members objected. 

The process of informal notification or consultation — whether required by 
statute or established by customary practice — is clearly permissible under 
Chadha, since the system does not purport to authorize a veto by one house, both 
houses or any committee of Congress. Under the system, an agency is technically 
at liberty to make its own decisions on how to carry out the authority delegated 
by Congress, until Congress enacts a new statute. 



33. The committee or its members would presumably be at liberty to appear 
and participate in the agency's rulemaking proceedings, so long as the 
committee or its members made no attempt to exercise formal control 
over the outcome. 
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Some of the practical difficulties raised by the process of informal 
notification and consultation are its low level of visibility, the possibility of 
overlap or friction between two or more congressional committees, the lack of 
adequate staffing of the committees, and the likelihood that some committees or 
members will be more thorough than others in their oversight of agencies by 
these informal means. These difficulties are, to a considerable extent, overcome 
if the process of informal notification and consultation is performed by a 
centralized committee on oversight of agency rulemaking, rather than by the 
appropriate congressional committee(s). The centralized committee is discussed 
next. 

G. Establish Advisory Committee on Oversight of Agency Rulemaking 

In many states, the legislature has established a joint committee on 

34 

oversight of agency rulemaking, with advisory powers only. The role of the 

committee is to perform systematic oversight of agency rulemaking and to make 
recommendations to the legislature for the enactment of any needed statutes to 



34. Ark, Stat. Ann. §S 4-617, 6-608 to -612; Colo. Rev. Stat. §§ 24-4-103(8)(d); 
Fla. Stat. Ann. §S 11.60, 120.545; Me. Rev. Stat. Ann. tit. 5 §§ 11111 to 
11116; Md. Ann. Code art. 40, § 40 A; Mo. Ann. Stat. S§ 536.022, .037; N.J. 
Stat. Ann. §§ 52:148-4.1 to 4.9; N.Y. Legis. Law SS 88-88; Or. Rev. Stat. 
§§ 183.710 to .725; Utah Code Ann. 5 63-46-5.5; Wash. Rev. Code ch. 
34.04; W. Va. Code § 29A-3-11; Wyo. Stat. S§ 28-8-102, 29-9-101 to -108. 
Similar advisory functions are conferred upon the appropriate standing 
committees in Ga. Code Ann. § 3A-104(e), (f); Hawaii Rev. Stat. § 91-4.1; 
S,C. Code Ann. §S 1-23-120 to -130; Tex. Rev. Civ. Stat. Ann. art. 6252- 
13a, § 5(g). 
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repeal or amend the authority delegated to any particular agency. An essential 
part of the functioning of this type of advisory committee is the relationship 
between the committee's staff and the staffs of the agencies. Negotiations 
between the two staffs often lead to an agency's voluntary decision to withdraw 
or amend a proposed rule in response to objections raised by the legislative 
oversight committee's staff. If negotiations at the staff level do not lead to 
mutually acceptable results, a member of the legislative oversight committee 
may be able to negotiate with a member of the agency with satisfactory results. 
If these informal attempts at settlement fail, the committee can recommend 
legislation. 

Some legislators in states with advisory committee systems appear quite 

satisfied, while other legislators express frustration at the limited nature of 

35 
their control over the agencies. In view of the use of this system in a number 

of states, and the satisfaction expressed by many although not all legislators, the 

advisory committee system should be considered as a major option available to 

Congress after the Chadha decision. The advisory committee system would not 

displace any existing congressional committees, although as a practical matter 

many existing committees would spend less time in the future than they spend 

now in perusing agency rules, if an advisory committee with an adequate staff 

was performing effectively. 



35. Legislative and Executive Veto, supra note 14, at 99. 
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jL Report and Wait, Without Automatic Effectiveness 
In the model system discussed here, an agency submits its proposed rules to 
Congress. A rule never becomes effective unless Congress enacts a statute to 
validate the rule. A variation of this model is the proposal to create a "fast- 
track" joint resolution system for the validation of the rules proposed by 
agencies. ° At the time an agency's rule is submitted to Congress for approval, 
a joint resolution to approve the rule is automatically introduced. The joint 
resolution, requiring concurrence of both houses and presentment to the 

President, satisfies the Chadha requirement as would a statute. The use of the 

38 

joint resolution permits an expedited parliamentary process, which can 

proceed rapidly unless a committee or a member objects, in which case the 
process is slowed down, and possibly stalled indefinitely. The slowing down of 
the process in one house is thus the functional equivalent of a one-house 
suspension, and the indefinite stalling of the process in one house is the 
functional equivalent of a one-house veto. 



36. Congressman Lott proposed this system, for "major rules," in H.R. 3939, 
98th Cong., 1st Sess., § 201 (1983). See also amendment proposed by 
Congressman Levitas to the Consumer Products Safety Act, H.R. 2668, in 
129 Cong. Rec. H 4773-76 (daily ed. June 29, 1983); Breyer, Legislative 
Veto After Chadha; The Ryan Lecture (Georgetown University, October 
13, 1983, preliminary draft 21-28.) 

3 ?o A footnote to the Chadha opinion observes that legislation need not always 
be preceded by debate, but must be preceded by the opportunity for 
deliberation and debate. 103 S. Ct. at 2788, n. 22. 

38. The process is described in the sources cited supra, note 36. 
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This proposed system raises many practical difficulties. The power of a 
committee or a member to slow or stall the process of validating an agency's 
rule can lead to erractic congressiontil action. Further, if Congress passes the 
joint resolution but the President vetoes the measure and Congress sustains the 

veto, the system results in a presidential veto over the rulemaking of the 

39 
agency. Finally, if a joint resolution is adopted to validate a rule, the courts 

have no basis for reviewing the rule, except to review the constitutionality of 

40 
the jomt resolution that validated the rule. 

The report and wait model, without automatic effectiveness, is not found 

in the states. It places an obvious burden on the legislature, and it poses special 

problems when the legislature is not in session, or when emergency 

circumstances make prompt rulemaking necessary. 



39. This result could significantly expand the President's control over the 
independent commissions; see also infra, notes 43-49 and accompanying 
text. 

40. The view expressed here is that of the present author. A contrary 
approach is reflected in H.R. 3939, supra note 36, which provides that the 
enactment of a joint resolution approving a rule "shall not be construed to 
create any presumption of validity with respect to such rule and shall not 
affect the review of the rule" under the Administrative Procedure Act. 
H.R. 3939, § 201, creating Sec. 807(b), Title 5, U.S.C. The approach taken 
by H.R. 3939 finds some support in the view expressed by Breyer, supra 
note 36, that judicial review may be preserved if each joint resolution 
approving a rule includes a clause rendering the joint resolution ineffective 
"unless the administrative action that initiated it would have been a valid 
exercise of the delegated authority, absent the confirmatory statute." 
Breyer at 26. The present author questions whether a court could or would 
review the conformity of an agency's rule to the authority delegated by the 
enabling act, after adoption of a joint resolution validating the rule, since 
the availability of this review would imply that the joint resolution was 
subordinate to the statute. 
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One solution could be to incorporate a provision that would allow either 
House or a committee of either House to give temporary approval to rules during 
the legislative recess or in emergency situations, pending final approval by 
statute at the earliest feasible time. The constitutionality of such a statute is 
questionable. One judicial response would be to invalidate the statute under the 
Chadha rationale, as a legislative attempt to delegate rulemaking authority to an 
agency, coupled with a reservation that would allow one House or a committee 
of one House to participate in the executive task of carrying out the delegated 
authority. On the other hand, a court might view the temporary role of the one 
House or committee as being a permissible ancillary function, in aid of the power 

41 

to enact a statute validating rules. 

The chances of the system's surviving a constitutional challenge would be 
increased if the statute contained safeguards. These safeguards could, for 
example, require the legislative committee or House to follow specified pro- 
cedures, including public hearings to the extent feasible in the circumstances,and 
to recite specific findings to justify the exercise of the power of temporary 
approval. A special majority of the House or committee could be required in 
order to take this action, and the House or committee could be required to 
initiate the full legislative process as soon as possible. 

Another solution to the practical problems of this model would be to give 
the agencies themselves the right to use an "emergency exception" to the 
system. Under this exception, an agency could adopt an emergency rule that 
would become effective without legislative approval. The rule would remain in 



41o See infra, note 44. 
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effect for a limited period of time, and could be either approved or disapproved 
by statute. The agencies would be discouraged from making unnecessary use of 
this emergency exception if the statute required an s^geney to recite findings of 
fact to justify the use of emergency rulemaking, ^ and possibly to obtain the 
approval of the President (or other senior executive officer) before using 
emergency rulemaking. 

L Report and Wait, With Automatic Effectiveness 

Under another report-and-wait model, the agency would submit its pro- 
posed rule to Congress. The rule would become effective automatically after a 
period of time specified by statute, but Congress could enact a statute or joint 
resolution before the end of the waiting period, to do any of the following: (1) 
disapprove the rule before it becomes effective, (2) expedite the effective date, 
or (3) suspend or delay the effective date. 

This model is found in some pending proposals in Congress, as well as in the 

43 
statutes of some states. The state statutes include special provisions for 

temporary action by one House or a committee of the legislature, and for 



42. Similar findings are required by the Administrative Procedure Act, 5 
U.S.C. S 553(b). 

43. See infra, note 70, for a listing of states that combine a report-and-wait 
system with an advisory committee system. The pending congressional 
proposals include S. 1650, 98th Cong., 1st Sess. (1983) (introduced by 
Senator Levin); the amendment proposed by Congressman Waxman to the 
Consumer Products Safety Act, H.R. 2668, 129 Cong. Rec. H 4771-73 (daily 
ed. June 29, 1983); the amendment proposed by Senator Kasten to the 
Federal Trade Commission Act, S. 1714, 129 Cong. Rec. S 13110-11 (daily 
ed. Sept. 28, 1983); and provisions regarding "minor rules" in H.R. 3939, 
98th Cong., 1st Sess., S 201 (1983) (Congressman Lott). 
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emergency rulemaking by the agency. Temporary action by one House or a 
committee of the legislature could have practiced utility, either to expedite the 
effective date of a rule, or to suspend the effective date beyond the normal 
waiting period. Suspension can be especially important if an agency submits a 
proposed rule during the interim between legislative sessions, or if the 
legislature for any reason requires more time for deliberation than is provided by 
the standard waiting period. No reported state case has decided whether the 
temporary suspension of a rule by one House or a committee violates the basic 
separation of powers principle articulated in Chadha and the four state court 
opinions, or is acceptable as an ancillary measure in aid of pending action by 

statute. In dicta, two of the four state courts addressed the issue, and reached 

44 
opposite conclusions. Constitutional amendments have been adopted in 

Michigan ^ and South Dakota, expressly authorizing legislative committees to 

order the temporary suspension of rules that were adopted by agencies during the 

interim between legislative sessions. 

A provision giving one House or a legislative committee the power to order 

temporary suspension of an agency's rule would stand the best chance of 

surviving constitutional attack if safeguards were built into the system, such as 



44. The New Hampshire court, supra note 16, implied in dictum that the 
committee suspension feature of the statute was not objectionable. The 
West Virginia court, supra note 18, expressed in dictum its disapproval of 
the committee suspension concept. 

45. Mich. Const., Art. 4, Sec. 37. 

46. S.Do Const., Art. Ill, Sec. 30. 
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the following: (1) suspension could be ordered only for a limited time, and this 
time period could be tolled while the legislature was in recess; (2) suspension 
could be ordered only on grounds specified in the statute, such as that the rule is 
contrary to legislative intent as expressed in the enabling act; (3) the suspension 
order must express the grounds; (4) the one House or committee must follow 
specified procedures (such as public hearings) before issuing a suspension order; 
(5) a special majority may be required for one House or a committee to issue a 
suspension order; and (6) following the issuance of a suspension order, the one 
House or committee must promptly initiate the process for legislation, and that 
process must be expedited. 

With regard to emergency rulemaking by agencies, and to temporary action 
by one House or a legislative committee to expedite the effective date of a rule, 
see discussion of similar topics under the preceding heading. 

III. MODELS OF EXECUTIVE CONTROL 

Congressional control of agency rulemaking may be most effective if 
Congress concentrates its oversight on a single federal superagency, which will 
be the clearinghouse through which all other agencies must channel their rules. 
The superagency would be in the executive branch, and would conduct its own 
review of the rules of all agencies, subject to further review by one or more 
appropriate congressional committees and, ultimately, by Congress itself. By 



47. These safeguards are based on elements found in a number of state 
statutes. 
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providing a single agency as a target for congressional oversight of agency 
rulemaking, the superagency concept may give Congress the only practical 
control device left open by Chadha and its companion cases. 

The superagency concept is already in place, to some extent, in the federal 
government as well as in some states. At the federal level, Executive Order 
12291 requires executive departments to submit their rules to the Office of 
Management and Budget for clearance before promulgation. The Executive 
Order requests the voluntary participation of the independent commissions in 
this process, but the commissions have not chosen to participate. One result of 
Chadha may be an attempt by the President to require all independent as well as 
executive agencies to comply with the Executive Order, on the theory that 
Chadha and its companion cases classify rulemaking by independent commissions 
as being part of the executive function of carrying out the laws, and that the 
President's constitutional duty to make sure that the laws are faithfully executed 

entitles and even requires the President to supervise every agency that shares in 

49 
the execution of the laws. 

In addition to its superagency powers under the Executive Order, 0MB also 

possesses a limited range of superagency powers conferred by statute. Of 

special interest is the Paperwork Reduction Act, which requires all agencies' 



48« Exec. Order No. 12291, 46 Fed. Reg. 13193 (1981), discussed in Legislative 
and Executive Veto, supra note 14. 

49. Legislative and Executive Veto, supra note 14, at 107-09. 
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en 

forms to be cleared through 0MB before adoption. The Act prohibits 0MB 
from using this power as a means of controlling agency policy. Further 

centralized power over the agencies is wielded by 0MB in the performance of its 

51 
budgetary and managerial functions. 

If Congp'ess wished to confer rule clearance responsibilities upon a super- 
agency, MB would be an obvious candidate, because of its existing functions, 
including those noted above. A statute could require 0MB to perform its 
existing functions in a manner that would maximize congressional control over 
them, and could also expand OMB's functions to include all rule clearance. The 
use of 0MB for this purpose might, however, be troublesome because of OMB's 
close connection with the White House. Congress might prefer to create a new 
superagency in the executive branch, to perform rule clearance and possibly 
some other functions. A new agency would duplicate, to some extent, the 
existing functions of 0MB, much as the Congressional Budget Office duplicates 

52 
some other functions of 0MB. The President might see fit to reduce this 

duplication by rescinding the Executive Order, leaving the new superagency with 

the sole responsibility for rule clearance. 

If Congress creates a new superagency for rule clearance and possibly 

other purposes, the new agency will have to be clearly identified as an executive 



50. 44 U.S.C. S 3501 et seq. 

51. 31 U.S.C. § 501 et seq. 

52. 2 U.S.C. § 601 et seq. 
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agency, in order to satisfy the Chadha requirements. This would evidently 
require that the head of the new agency be appointed by the President. Congress 
would presumably require Senate confirmation of this vital appointment. 

The statute creating the superagency (or conferring rule clearance powers 
on 0MB) should include a number of safeguards to confine the discretion of the 
superagency. For example, the statute should provide: (1) time limits for 
superagency action; (2) grounds on which the superagency can disapprove of a 
proposed or existing rule (such as that the rule is contrary to legislative intent as 
expressed in the enabling statute); (3) a requirement that the superagency 
express the grounds for any action it takes; (4) specified procedures (such as 
public hearings if feasible) that the superagency must follow; (5) prompt 
reporting by the superagency to the appropriate congressional committee(s); (6) 
prompt congressional action if required; and (7) effective congressional oversight 
of the superagency. 

As an alternative to the superagency concept, Congress may consider the 

formation of a number of groups of agencies. Each group would consist of one 

53 

lead agency and a number of subordinate agencies. The lead agency would 



53o The lead agency concept could be adopted, either selectively to deal with 
specific agencies, or generically to apply to the entire 
executive/administrative apparatus of the federal government. The 
generic application of this concept would conform to the "span of control" 
theory which is reflected, for example, in the Florida Constitution, Art. IV, 
Sec. 6, limiting the functions of the state's executive branch to not more 
than 25 departments in addition to those expressly mentioned in the 
constitution. After adoption of this constitutional provision in 1968, the 
Florida legislature reorganized the more than 150 pre-existing agencies so 
as to consist of not more than the maximum allowable number of 
departments, which serve as lead agencies for the remaining agencies. Fla. 
Stat. ch. 20. 
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serve as clearinghouse for the rulemaking of the subordinate agencies in the 
same group. Congress would be able to focus its oversight on the relatively 
small number of lead agencies. 

In the states, the superagency concept has been highly developed in the 
California Office of Administrative Law, which reviews all proposed rules before 
their effectiveness and can also review existing rules. If the OAL rejects a 
proposed rule, the rule cannot become effective unless the agency persuades the 
governor to reverse the OAL. In three other states, rules cannot become 

EC 

effective until the governor approves them. Many states provide for advance 

clearance of proposed rules by the attorney generaL ° Under the 1981 revision 

57 58 

of the Model State Administrative Procedure Act and in some states, rules 



54. CaL Gov. Code §§ 11349-11349.9; Cohen, Regulatory Reform: Assessing 
the California Plan, 1983 Duke L.J. 231; Price, Executive Control of 
Rulemaking: The Office of Administrative Law in California, Report to 
the Administrative Conference of the United States (1981); Starr, 
California's New Office of Administrative Law and Other Amendments to 
the California APA: A Bureau to Curb Bureaucracy and Judicial Review, 
Too, 32 Ad. L. Rev. 713 (1980). For a recent update, see Mattesich, 
Regulatory Reform in California, 8 Ad. L. News, No. 4 at 1 (Summer 
1983). 

55. Hawaii Rev. Stat. § 91-3(c); Neb. Rev. Stat. § 84-908; Wyo. Stat. § 28-9- 
106. 

56. Legislative and Executive Veto, supra note 14, at 109. 

57. National Conference of Commissioners on Uniform State Laws, Model 
State Administrative Procedure Act (1981 Revision) § 3-202 (hereinafter 
cited as 1981 MSAPA). The 1981 MSAPA is in 14 Unif. Laws Ann. 149 
(West ed. 1982 Supp.) 

58. Ind. Code Ann. S 4-22-2-5; Iowa Code Ann. § 17A.4(6); La. Rev. Stat. Ann. 
5 49:970; Mo. Ann. Stat. § 536.022; and, for limited categories of rules, 
Nev. Rev. Stat. § 416.060. 
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become effective when adopted by the agency, but can be vetoed by the 
governor. 

Two basic models of the superagency concept can be designed. In one 
model, the superagency promulgates or approves all rules. In the other, the 
superagency can veto or suspend existing rules. 

A. Superagency Promulgates or Approves All Rules 

In this model, no agency rule would become effective unless promulgated 
or approved by the superagency. The agencies would therefore submit all 
proposed rules to the superagency for promulgation or approval. The model 
could possibly include additional features: (1) to allow the President to override 
the superagency upon the appeal of an agency whose proposed rule was rejected 
by the superagency; (2) to allow agencies to promulgate emergency rules, 
effective for a limited duration pending review by the superagency; and (3) to 
allow the superagency to give tentative approval to an agency's emergency rule, 
allowing that rule to take effect for a limited duration even though the regular 
review process of the superagency has not been completed. 

On the possible coexistence of this model with the model under which the 
superagency can veto or suspend existing rules, see discussion under the next 
heading. 

B^ Superagency Can Veto or Suspend Existing Rules 

This model would empower the superagency to veto or suspend the 
effectiveness of existing rules. This model could be adopted either with or 
without the previous model, as follows; 

1« If this model (superagency can veto or suspend) is adopted in addition 

to the previous model (superagency promulgates or approves all rules), the 
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superagency will promulgate or approve all rules proposed by agencies 
after the new system becomes effective, and in addition the superagency 

will be able to veto or suspend any rules that agencies had adopted before 

59 
the new system became effective. (Possibly, the superagency would also 

be able to take a second look at rules that it previously promulgated or 

approved, and to veto or suspend them as a result of this second look, 

although this possibility raises questions as to the consistency of the 

en 

superagency's exercise of its powers.) 

2. If this model (superagency can veto or suspend) is adopted without 
the previous model (superagency promulgates or approves all rules), the 
agencies will retain their power to adopt rules. The rules will go into 
effect, either when adopted by the agency or after a waiting period 
specified by statute that will give the superagency time to exercise its 
review. The superagency will have the power to veto or suspend an 
agency's rule. 
The model could possibly include features similar to those suggested in con- 
nection with the previous model, regarding presidential power to .override the 
superagency, special agency power to adopt emergency rules, and power of the 
superagency to give tentative approval to an agency's emergency rule. 



59. When adopting legislative veto or other oversight systems, many states 
have made the system applicable to all rules proposed after the system 
becomes operational, and also to all rules that were in effect at that date. 

60. On the problems arising from an agency's change of policy, see Motor 
Vehicle Manufacturers Assn. of the United States, Inc. v. State Farm 
Mutual Automobile Ins. Co., 103 S. Ct. 2856 (1983). 
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IV. MODELS OF JUDICIAL CONTROL 

Congress could increase its control of agency rulemaking by making some 

changes to the statutory provisions on judicial review of rulemaking. 

A^ Standing of Congressional House or Committee to Challenge Rule, 
Etc. 

A statute could confer standing upon either House of Congress, or upon any 
appropriate congressional committee, to seek judicial review of any rule, 
proposed rule, rejection of a proposed rule, or other rulemaking action of an 
agency (or superagency). 

At some point, a statute of this type would raise constitutional questions as 

to existence of a "case and controversy" requisite for the exercise of judicial 

61 
power. It appears, however, that the ability of Congress or its committees to 

obtain judicial review could be expanded by statute to some extent beyond its 

present level. 

B. Congressional Committee Objection Shifts Burden in Litigation 

The 1981 revision of the Model State Administrative Procedure Act 

establishes an advisory legislative committee to perform oversight of agency 

fi2 

rulemaking. If this committee objects to an agency's rule but the agency 



61. The Chadha decision allowed the two Houses of Congress to litigate as 
adverse parties, 103 S. Ct. at 2773-74, notes 5-6. This aspect of Chadha 
indicates the Court's hospitable approach to granting party status to 
Congress. It does not define the limits of congressional or committee 
standing under the "case and controversy" requirement. Exploration of this 
issue is beyond the scope of the present report. 

62. 1981 MSAPA, supra note 57, §§ 3-203, 3-204. 
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adopts the rule despite the committee's objection, the objection must be 
published with the rule. In any litigation where the validity of the rule is at 
issue, the agency bears the burden of persuading the reviewing court that the 
rule is valid. Thus the committee's objection has the effect of shifting the 
burden from the challenger to the agency, on the issue of the validity of the rule. 

CO 

A number of states have adopted similar systems. 

The constitutionality of this system could be drawn into question by an 
argument, based on Chadha, that this system allows a legislative committee to 
intervene indirectly in the executive function of rulemaking. The contrary 
argument would point out that the system performs the traditional legislative 
task of allocating the burden of proof or persuasion in litigation. The Iowa 

Supreme Court upheld the validity of a similar system under that state's 

64 
constitution. 

C. Non-Deferential Judicial Review 

Another possibility is to amend the judicial review provisions of the 
Administrative Procedure Act, so as to require the courts to exercise their 
independent judgment and not give any deference to an agency when reviewing 
its rules. This adjustment to the standard of judicial review, if combined with 



63. Iowa Code Ann. § 17A.4, .8; N.D. Cent. Code 5 29-32-03.03; Vt. Stat. Ann. 
tit. 3, S 842. 

64. Schmitt v. Iowa Dept. of Social Services, 263 N.W.2d 739 (Iowa 1978). 

65. Senator Bumpers has introduced a number of bills to this effect, the most 
recent of which is S. 1776, 98th Cong., 1st Sess. (1983). 
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a provision conferring standing to sue upon either house of Congress or upon any 
appropriate congressional committee, would strengthen the ability of Congress 
to obtain judicial invalidation of ultra vires rules. 

Serious policy questions arise from any proposal to establish independent 
judgment rather than deference to the agency as the general standard of judicial 
review. Years before Chadha , the Administrative Conference of the United 

States opposed the adoption of independent judgment as the general standard of 

fifi 
Judicial review. Chadha does not give the Administrative Conference any 

significant reason to reconsider its position on this matter. 

V. CONSTITUnONAL AMENDMENT 

The United States Constitution could be amended to overrule the Chadha 

fi7 

holding and expressly allow one or more types of legislative veto. Connecticut 

go 

adopted this type of constitutional amendment in November 1982. Attempts 
to adopt similar amendments in other states have been rejected by the 
electors. 



66. Administrative Conference of the United States, Recommendation No. 79- 
6, 1 C.F.R. S 305.79-6. 

67. Resolutions to amend the constitution have been introduced by Senator 
DeConcini, S.J. Res. 135, 98th Cong., 1st Sess. (1983) and by Congressman 
Jacobs, H.J. Res. 313, 98th Cong., 1st Sess. (1983). 

68o Conn. Const. Art. II (as amended Nov. 1982). 

69,, The electors of Missouri rejected a proposed constitutional amendment on 
the legislative veto in November, 1982. Constitutional amendments were 
rejected in the preceding few years in Alaska, Florida and Texas. 
Legislative and Executive Veto, supra note 14, at 90. 
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The constitutional amendment process is slow and its outcome is uncertain. 
Whatever may be the merits of a constitutional amendment; and whatever other 
aspects of separation of powers or judicial review could be addreissed in the same 
package of amendments, the constitutional amendment process obviously should 
not be relied upon for a near-term solution to the problems posed by Chadha and 
its companion cases. 

VI. CONCLUSION 

The models mentioned in this report may be considered either separately, 

or in combined packages. While each model could make some contribution to the 

improvement of congressional oversight of agency rulemaking after Chadha , the 

reporter suggests that two packages warrant the most serious attention as 

options for congressional follow-up to Chadha. 

A. Package Consisting of Advisory Committee and Report and Wait With 
Automatic Effectiveness 

One option is the establishment of a congressional committee on legislative 
oversight with advisory powers only (II. G, supra) together with a report-and-wait 
system in which the agency's rules would automatically become effective after a 
designated waiting period (II.l, supra). The committee, in keeping with its 
advisory nature, would not have the power to expedite or delay the effectiveness 
of rules. Agencies would have tightly limited powers to issue emergency rules 
with immediate effectiveness, subject to prior approval by a superior executive 
officer. 

This package would satisfy the requirements of Chadha , since Congress 
could take no action except by statute. The system would give Congress a 
centralized committee to perform the rule oversight function, and would provide 
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a standardized period of time in which this function could be performed. This 
package is in effect, with some modifications, in a number of states. 

B^ Package Consisting of Advisory Committee and Superagency 
The other option is the establishment of a congressional committee on 
legislative oversight with advisory powers only (ILG, supra), together with the 
creation of a superagency, with power both to promulgate or approve new rules 
(IlLA, supra) and to suspend or veto existing rules that agencies had adopted 
before the new system became effective (III.B, supra). Agencies would have 
tightly limited powers to issue emergency rules with immediate effectiveness, 
subject to expedited review by the superagency. 

This package would also satisfy Chadha, since Congress could take no 
action except by statute. The system would put the superagency in a dominant 
position over the rules of all agencies, including the independent commissions as 
well as the executive departments. The congressional advisory committee on 
legislative oversight would be able to focus its attention on the superagency. 
This package is an adaptation of the California system, in which the Office of 

Administrative Law fulfills the role of superagency, subject to review by the 

71 
governor. 



70. The combination of an advisory committee and a report-and-wait system is 
found in Florida, Georgia, Hawaii, Maine, Maryland, Missouri, New Jersey, 
Oregon, South Carolina, Washington, West Virginia and Wyoming, subject to 
some variations among these states. See statutory citations, supra note 34, 
and Legislative and Executive Veto, supra note 14, at 98. 

71. Supra note 54. This report does not examine the Pennsylvania Independent 
Regulatory Review Commission, created by Pa. Act. No. 1982-181, or the 
North Carolina system that provides for the governor's participation with a 
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C. The Two Options Compared 

The first-mentioned option (advisory committee, report and wait, auto- 
matic effectiveness) leaves rulemaking power diffused throughout the executive 
departments and independent commissions, and gives Congress a short waiting 
period in which it can enact a statute to prevent a rule from becoming effective. 
Even after expiration of this period, Congress retains the power to enact 
statutes that will terminate the effectiveness of a rule by means of the repeal or 
amendment of the enabling act. 

The second-mentioned option (advisory committee, superagency) brings 
together the rulemaking powers of all executive departments and independent 
commissions in a single superagency in the executive branch. The executive 
conducts the first round of review of proposed rules, and only the rules that 
survive that round are submitted to the advisory committee of Congress which 
exercises oversight over the superagency. This package establishes centralized 
executive oversight as well as an advisory system in aid of congressional 
oversight. 



Continuation Footnote 71 



legislative committee in the rule review process. Legislative and 
Executive Veto, supra note 14, at 110. The mixed membership of the 
Pennsylvania commission (including some members appointed by the 
governor and others by the legislative leadership) and the hybrid 
nature of the functions under the North Carolina system make them 
apparently unsuitable for adaptation at the federal level. See, e.g., 
Buckley v. Valeo, 424 U.S. 1 (1976). 
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The success of either option must depend, to a great extent, upon the 
resources made available for staffing, and upon the calibre of the individuals who 
are appointed to senior positions. Even more crucial, perhaps, is the restraint 
that must be exercised by the elected officials in Congress and the White House, 
in order to allow and require the staff to perform its functions in a professional 
manner, within the framework prescribed by the statute establishing the system. 
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